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1 
JOINT APPENDIX 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
[Filed March 17, 1959] 
Grand July Impanelled February 26, 1958, Sworn in on March 3, 1959 
The United States of America : Criminal No. 251-59 
v. Grand Jury No. 192-59 


Leroy M. Wilson : Vio. 26 U.S.C. 4704a 
Albert Watson : 21 U.S.C. 174 


The Grand Jury charges: 

On or about February 13, 1959, within the District of Columbia, 
Leroy M. Wilson purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped pack- 
age, a narcotic drug, that is, one hundred and twenty-two capsules 
containing a mixture totaling about 7.330 grams of heroin hydrochloride, 
quinine hydrochloride, milk sugar and mannitol. 
SECOND COUNT: 

On or about February 13, 1959, within the District of Columbia, 
Leroy M. Wilson facilitated the concealment and sale of a narcotic 
drug, that is, one hundred and twenty-two capsules containing a mix- 
ture totaling about 7.330 grams of heroin hydrochloride, quinine hydro- 
chloride, milk sugar and mannitol, after said heroin hydrochloride 
had been imported, with the knowledge of Leroy M. Wilson, into the 
United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the first count of this indictment. 
THIRD COUNT: 

On or about February 13, 1959, within the District of Columbia, 
Albert Watson purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, 


a narcotic drug, that is, thirty-one capsules containing a mixture 


totaling about 1,845 milligrams of heroin hydrochloride, quinine hydro- 


chloride, milk sugar and mannitol. 





FOURTH COUNT: 

On or about February 13, 1959, within the District of Columbia, 
Albert Watson facilitated the concealment and sale of a narcotic drug, 
that is, thirty-one capsules containing a mixture totaling about 1,845 
milligrams of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol, after said heroin hydrochloride had been imported, with 
the knowledge of Albert Watson, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned in the third 
count of this indictment. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Charles L. Memin 
Foreman. 


[ Filed March 19, 1959] 
PRAECIPE 
The Clerk of said Court will please enter my appearance for 
defendants. 
/s/ John J. Dwyer 


x kK 
Attorney for Defendant 


[ Filed March 19, 1959] 
MOTION TO SUPPRESS EVIDENCE 
Comes now the defendant ALBERT WATSON and moves the 
Court for an order suppressing evidence in the subject action. 


For reason, therefore, defendant states that he was asleep in 
an apartment on 13 February, 1959 with his pants on the back of a chair 
when officers of the Metropolitan Police Department with a search war- 
rant burst into the premises without announcing their purpose or iden- 
tity. Certain narcotics charged in the instant action were found in the 





pocket of his pants. 
/s/ John J. Dwyer 


* * x 
Attorney for Defendants 


[ Certificate of Service] 


[ Filed March 20, 1959] 
PLEA OF DEFENDANT 

On this 20th day of March, 1959, the defendants Leroy M. Wil- 
son and Albert Watson, appearing in proper person and each without 
counsel, being arraigned in open Court upon the indictment, the sub- 
stance of the charge being stated to him, each pleads not guilty thereto. 

The defendants are remanded to the D.C. Jail. 

By direction of 


EDWARD M. CURRAN 
Presiding Judge 
Criminal Court #3 


HARRY M. HULL, Clerk 


. By /s/ H. G. Dodd 
Present. Deputy Clerk 
United States Attorney 


By H. Titus 
Asst. United States Attorney 
* 


* € 


[ Filed March 25, 1959] 


ARRAIGNMENT 
BEFORE: HONORABLE EDWARD M. CURRAN 
APPEARANCES: HAROLD TITUS, Assistant U.S. Attorney 
' PROCEEDINGS 
DEPUTY CLERK: Leroy Wilson and Albert Watson. Wilson, 
do you have an attorney ? 
DEFENDANT WILSON: John Dwyer. 
DEPUTY CLERK: Watson, do you have an attorney ? 
DEFENDANT WATSON: Yes, sir. 
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DEPUTY CLERK: Who is he? 

DEFENDANT WATSON: John Dwyer. 

DEPUTY CLERK: Leroy Wilson and Albert Watson, Criminal 
case 251-59, in which you are each charged with a violation of the 
federal narcotics laws, Wilson, how do you wish to plead? 

DEFENDANT WILSON: Not guilty. 

DEPUTY CLERK: Watson, how do you wish to plead? 

DEFENDANT WATSON: Not guilty. 

THE COURT: April 13 is your trial date. 


x «x«* 


[ Filed March 25, 1959] 


OPPOSITION TO DEFENDANT'S 
MOTION TO SUPPRESS EVIDENCE 


Comes now the United States of America by its attorney, Oliver 


Gasch, United States Attorney in and for the District of Columbia, and 


in opposition to defendant's motion to suppress evidence, respectfully 
states to the Court as follows: 

1. The defendant is indicted in a four count indictment, of 
which only two counts relate to him, and is charged with violations of 
the Federal narcotic statutes. 

2. The defendant on the date of his arrest was found within the 
premises of 1620 Rosedale Street, N.E. , first apartment to the right 
as you enter the premises, and which premises were occupied by one 
Leroy M. Wilson, the co-defendant in the instant case, who was pres- 
ent at the time that entry and a search and seizure were made by cer- 
tain members of the Metropolitan Police Department in a lawful man- 
ner pursuant to a valid search warrant. Said search warrant is sup- 
ported by an affidavit signed by the officers in question, which sets 
forth the probable cause under which the Commissioner acted in the 
issuance of said search warrant. Further, said officers, in the execu- 
tion of this search warrant, did knock on the front door of said premi- 
ses, identify themselves and state their purpose. After being refused 
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admittance, entry was gained by forcing the door to this apartment. 


2. Probable cause is established by the affidavit in support of 
the search warrant, based on the facts and circumstances within the 
officers' knowledge and of which they had reasonably trustworthy in- 
formation and were sufficient in themselves to warrant a man of 
reasonable caution in believing that an offense has been or is being 
committed. | See United States v. Rabinowitz, (1950) 339 U.S. 56; 
Harris v. United States, (1947) 331 U.S. 145; Carroll v. United States, 
267 U.S. 132. 

4. The defendant's motion is not supported by an affidavit of 
possession of the premises searched or ownership of the property 
seized by the officers and, therefore, is not in proper form for a 
hearing to be held as at the very least the defendant's affidavit should 
state one of such grounds to exist as a prerequisite to a hearing chal- 
lenging the issuance of probable cause and the execution of a search 
warrant. See United States v. Vomer, 6 F.R.D. 276; Jones v. United 
States, 262 F.2d 234; Scoggins v. United States, 202 F.2d 211. 

WHEREFORE, the premises considered, the government re- 
spectfully requests the Court to deny the defendant a hearing in this 
matter as he is not a person aggrieved within the meaning of Rule 41 
of the Federal Rules of Criminal Procedure or, in the alternative, to 
deny the defendant's motion for the reasons set forth above and for 
such reasons as may be urged at the time of the hearing. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Frederick G. Smithson 
Asst. U.S. Attorney 


[ Certificate of Service] 


SEARCH WARRANT 
Premises: 1620 Rosedale St. N.E. (entire 1st apt. to the right as 
you enter the premises) Occupied by Leroy Melvin Wilson 
To: Chief of Police or Any Member of Metropolitan Police D.C. 
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Affidavit having been made before me by Pvt. Catherine E. 
Stroud, MPDC and Pct. Dets. Irvwin W. Brewer and Metro Krenitsky, 
Narc. Sqd. MPDC, that he has reason to believe that on the premises 
known as 1620 Rosedate St. NE - entire 1st apartment to the right as 
you enter premises - Washington in the District of Columbia there is 
now being concealed certain property, namely heroin, syringes, tourni- 
quets, cookers and paraphernalia used in the preparation of heroin for 
retail. Any other paraphernalia used in the preparation and dispensa- 
tion of heroin and any other narcotic drugs. Any other narcotic drugs 
illegally held. The facts to sustain this are as set forth in the affidavit 
attached hereto and made a part hereof, which are in violation of the 
U.S. Code, Title 26, section 4704a and which are being held illegally; 
and as I am satisfied that there is probable cause to believe that the 
property so described is being concealed on the premises above des- 
cribed and that the foregoing grounds for application for issuance of the 
search warrant exist. 

You are hereby commanded to search forthwith the place named 
for the property specified, serving this warrant and making the search 
at any time in the day or night and if the property be found there to 
seize it, leaving a copy of this warrant and a receipt for the property 
taken, and prepare a written inventory of the property seized and return 
this warrant and bring the property before me within ten days of this 
date, as required by law. 

Dated this 13 day of February, 1959. 


/s/ James F. Splain 
U.S. Commissioner 


RETURN 
I received the attached search warrant 2/13, 1959, and have 
executed it as follows: 
On 2/13, 1959, at 1:35 o'clock, p.m., I searched the premises 
described in the warrant and 


I left a copy of the warrant with Leroy Melvin Wilson together 
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with a receipt for the items seized. 
The following is an inventory of property taken pursuant to the 


warrant: 
23 capsules white powder seized right hand pocket of Albert Wat- 


son pants laying on chair rear bedroom. 

7 capsules white powder in cellophane bag seized from Albert 
Watson grey suit coat, rt hand pocket. 

1 - Brown envelope containing 2 cellophane bags, one containing 
about 97 capsules white powder, one containing 25 capsules white pow- 
der recovered from hat box containing hat belonging to Leroy M. Wilson. 

1 - brown zipper case, containing needles, syringe, eye 
dropper, found in army field jacket belonging to Albert Watson, tourni- 
quet, stocking used as syringe. 

11 - Cellophane bags found in dresser drawer. 

1 - hypo needle and syringe in small blue box found rear bed- 
room by Longo. 

1 - 7.65 cal. "Astra" automatic pistol, 2 round ammo Ser # 
13305 - found in Albert Watson jacket. 

2 telephones Li-76418 

Wallet recovered from pants Leroy Wilson. 

This inventory was made in the presence of Leroy M. Wilson and 
Albert Watson and Pct. Dets. Irvin W. Brewer and Metro Krenitsky. 

I swear that this Inventory is a true and detailed account of all 
the property taken by me on the warrant. 

/s/ Pet. Det. Irvin W. Brewer 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
April 16, 1959 
The above-entitled matter came on for hearing before THE 
HONORABLE JAMES W. MORRIS, a United States District Judge, at 
10:00 A.M. 





APPEARANCES: 


For the Government: 


Fredrick Smithson, Esquire 
For the Defendant: 
John Dwyer, Esquire 
* * 
JOHN H. BONAPARTE 


was called as a witness for the Government and, having been duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Your name is John H. Bonaparte? Is that correct? 
A. That is correct. 

Q. Your position is that of detective assigned to the Metropoli- 
tan Police Department, Narcotic Squad? Is that correct? A. That is 
correct. 

Q. How long have you been a member of the force? A. Ap- 
proximately six years. 

Q. How long have you been assigned to the Narcotic Squad? 
A. For about two years. 

Q. Were you so assigned and working on the date of February 
13, of this year? A. Yes, sir, I was. 

Q. Did you have occasion on that day to go with other repre- 
sentatives of your particular squad in the execution of a search war- 
rant? A. Yes, sir, I did. 

Q. I direct your attention, sir, to the address of 1620 Rosedale 
Street, Northeast, is that the place that you went? A. Yes, sir, it 
was. 

Is that in the District of Columbia? A. It is. 
At what time did you go there? A. Approximately 1:30. 
In the morning or afternoon? A. In the afternoon. 

Q. Was there a search warrant in existence at that time ? 


A. Yes, sir, there was. 
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Q. Do you know who had the search warrant? A. I believe 
Officer Krenitsky had it. 
Q. Is that Officer Metro Krenitsky? A. Yes, sir. 
Q. Was he a part of the searching party? A. Yes, sir, he 


Q. Tell me sir, would you relate to the ladies and gentlemen 
of the jury and to His Honor, the manner by which you gained entry 
into those premises? A. Well about 1:30 P.M. on the 13th I went to 
the premises and entered the hallway--the apartment on the 
right, I knocked on the door. Shortly afterwards a voice asked who was 
it? Itold him I was a Metropolitan policeman and I had a search war- 
rant for narcotics for those premises. 
At that time I heard some sound like feet running. I knocked 


again and continued to hear this scuffling move. At that time I forced 


the door just in time to see the Defendant Wilson turning the corner to 
go into a door. I ran down there and opened the door and Defendant 
Wilson was in the closet of the kitchen under some clothes. 

Q. Now, sir, you referred to Defendant Wilson. Is this person 
you refer to present in the courtroom now? A. Yes, sir, he is. 

Q. Would you. point him out? A. The colored male in the blue 
shirt. 

MR. SMITHSON: May the record reflect the witness has identi- 
fied the Defendant, Leroy M. Wilson. 

Q. Now, you saw him turn this corner, sir, when you went to 
these premises you Say you went to the apartment on the right? A. I 
entered the door and it was the first apartment on the right, yes, sir. 

Q. Now was that the apartment for which the search warrant 
was issued? A. Yes, sir. 

Q. What was the Defendant Wilson doing when you opened the 
door and saw him in this closet? A. He was stooping under some 
clothes. 

Q. Who else entered those premises with you? A. Officer 
Krenitsky was directly behind me and Officer Brewer. There was-- 
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Q. All right. A. There were several other men there. 

MR. SMITHSON: Your Honor, with regard to the matter of the 
proof, the Government is offering the testimony of Officer Bonaparte 
at this time solely to the issue of entering under the search warrant. 

CROSS EXAMINATION 

BY MR. DWYER: 

Q. Well, Officer, when you got to the Defendant Wilson, did 
you pull him out of the closet? A. I told him to come out of the 
closet. 

Q. Did you go into the closet to get him? A. No, sir. 

Q. Did he come out of the closet? A. Yes, sir, he came out. 

@. How far from the closet were you? A. I was standing in 
the doorway of the closet. 

Q. Did you search at that point? A. No, sir, I didn't. 

* * * * 

Q. Did you search the defendant? A. I didn't search the de- 
fendant. The defendant had on a pair of under shorts and that is all. 

Q. All he hadon? A. Yes, sir. 

* a * * 

Q. Did you search his person at that time or did anybody else 
search his person in your presence at that time? A. I didn't andI 
didn't see anyone search him. 

Q. Now, what did you do when you brought the defendant into 
the bedroom where Officers Krenitsky and Brewer were? A. What did 
Ido? I stood there for a few moments. 

Q. What did the defendant do? A. He stood there with me. 

Q. And was anybody saying anything at that time? A. Officer 
Krenitsky, I believe it was, had found a pair of pants, trousers under 
the bed. He asked the defendant, I believe he asked the defendant, were 
they his trousers ? 

Q. By defendant you mean the Defendant Wilson here ? 

Is that right? A. I believe that is correct. I know there was 


some talk of some trousers. 





11 

Q. And it is your testimony that Krenitsky asked Wilson were 
they his trousers? A. I believe it was Wilson. 

Q. What did Wilson say? A. I believe he stated they were his. 

13° Q. They were his trousers. And there were narcotics found 
in those trousers, weren't they? A. I don't know. 

@. Did you see anything that looked like narcotics to you found 
in that room? A. I later saw some capsules that were stated they 
were found in that room. 

Q@. How many? A. I don't remember the number. 

Q. Who stated they were found in that room? A. I saw some 
capsules I believe Officer Brewer recovered in that room. 

Q. Did you see Officer Brewer recover them? A. No, I didn't. 

@. Was this while Defendant Wilson was in the room? A. De- 
fendant Wilson was in the room. I had left the room. 

Q. Now us take it off at the point where you brought Defendant 
Wilson into the room and Officers Krenitsky and Brewer were there, 
and they asked him if these were his pants, and he said yes. Now, 
what happened after that? A. I left the room and went out and pro- 
ceeded to search the frontroom. 


Q. Now at the time they asked Wilson if those were his pants, 


did you see another defendant there, another person there? A. Yes, 
sir. 

Q. Who was that? A. Albert Watson. 

Q@. He was a co-defendant in this case, was he not? A. That 
is correct. 

@. Where was Watson in the room? A. When I went in the 
room Watson was in bed. They had him to get up. When I left he was 
standing alongside the defendant. 

* * * * 

16 Q. Was Krenitsky searching in the kitchen when you were? 
A. Krenitsky was searching the closet in the kitchen. 
Q. And were you in there at the same time? A. I may have 


come in. I was between the frontroom and the kitchen. 
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Q. All right, did you hear Krenitsky say anything? A. I was 
in there when Krenitsky recovered some works from narcotic para- 
phernalia from one of the jacket pockets in the closet and he recovered 
some capsules from another coat in one of the pockets in the closet. 

Q. You were there then when he found this stuff. Is that right ? 

A. I was there when Krenitsky recovered the stuff. 

a * * * 

Q. Now, after Krenitsky found these narcotics, where did he 
go, if you remember? A. If I remember correctly the defendant was 
standing in the doorway that leads from the kitchen to the bedroom at 
that time, and Krenitsky asked him about the coat and I believe he 
said that it wasn't his, and later Krenitsky asked the other man, Wat- 
son, and if Iam not mistaken, I believe Watson said the coat belonged 
to him. 

Q. Then was anything else found after that? Any other narco- 
tics found after that? A. Not in the closet. 

Q. Anywhere? A. I don't know whether Brewer had recovered 
all of his then or not. 

* * 

IRVIN W. BREWER 
was called as a witness by the Government and, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Your name is Irvin W. Brewer, is that correct? A. That 
is right. 

Q. And you are a police officer assigned to the Narcotics 
Squad of the Metropolitan Police Department? A. Yes, sir, Iam. 


[Sic] Let ; : : ; 
Q. Us see, sir, you are a precinct detective, is that correct, 


sir? A. Yes, sir. 

Q. How long have you been with the Narcotics Squad? A. About 
seven or eight years. 

Q. Were you so assigned and working on the 13th day of 
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February of this year? A. Yes, sir, I was. 

Q. Did you have occasion to go with a raiding party to the 
premises of 1620 Rosedale Street, Northeast, in.the City of Washington ? 

21 A. Yes, sir, I did. 

Q. Tell me, sir, did you perform any search of those premi- 
ses? A. Yes, sir, I did. 

MR. SMITHSON: Your Honor, may I have the small object 
marked Government Exhibit 1A for Identification. 

THE DEPUTY CLERK: Government Exhibit 1A for Identifica- 
tion. 

(Document marked for identification. ) 

MR. SMITHSON: These class e bags to be known as Govern- 
ment Exhibit 1B for Identification. 

THE DEPUTY CLERK: Government Exhibit 1B for Identifica- 
tion. 


(Class E bags marked as Govern- 
ment 1B for Identification. ) 


MR. SMITHSON: This large envelope to be known as Govern- 
ment Exhibit 1C. 

THE DEPUTY CLERK: Government Exhibit 1C for Identifica- 
tion. 


(Large envelope marked for identi- 
fication. ) 


BY MR. SMITHSON: 
Q. Officer I show you Government 1A for Identification. I ask 


you to examine that and state what it is? A. This is a package that I 
recovered at about 1:35 P.M. on February 13, 1959 in Apartment 1 of 
1620 Rosedale Street, Northeast, Washington, D.C. from the rear bed- 
room closet in a hat box. 

22 Q. All right, what was in that package when you recovered it ? 
A. Inthis package was a quantity of two packages, each containing, 
one 97 capsules of white powder and the other 25 capsules of white 


powder, a total of 122 capsules. 
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Q. Okay. Now you say they were in separate packages. How 


were they packaged? A. Inclass E bags. 

Q. I show you Government Exhibit 1B for Identification, sir, 
and ask you what is that? A. These are the cellophane bags I recov- 
ered from the dresser drawer in the same bedroom. 

Q. Is that what is known as class E bag, sir? A. Yes, sir, 
that is true. 

Q. I will ask you, sir, with regard to this apartment at 1620 
Rosedale Street, what apartment was that, how would you describe it? 
A. It was the first door to the right as you entered. 

Q. Now when you entered that premises, sir, and recovered 
this material, it was in what room? A. It was in the rear bedroom. 

Q. Where was the Defendant, Leroy M. Wilson, when you re- 
covered it? A. The defendant was standing right in back of me, in 
the doorway. ; 

23 @. How was he dressed at that time, if you recall? A. AsI 
recall actually he had on an undershirt and underdrawers. 

Q. All right, sir. Now, did you inquire of him with regard to 
the two packages that made up these capsules contained in Government's 
1A? A. Yes, sir. 

Q. What did you say to him and what did he say to you with re- 
gard to those packages of capsules? A. These were found in the hat 
box in the closet in the bedroom and I asked him whose hat that was and 
he said it was my hat and a little later on when I was making up the 
property return on the search warrant, I asked him, I said how come 
the premises were listed to a Charles K. Harvey and he said t hat 
Charles K. Harvey was a square. AndI told him, I said, well, I was 
getting ready to get a search warrant, rather an arrest warrant, on 
the basis of him maintaining the premises, and he said, well, there 
is no use doing that, this stuff is mine and he is nothing but a square 
and there's no use of his being here. 

Q. Now, with regard to this exhibit 1C, what is that, please? 
A. This is a United States Treasury envelope that we maintain in the 
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Metropolitan Police Headquarters for transmittal of evidence and it 
was in this envelope that I placed the smaller package and indicated the 
circumstances of the exhibit which I sealed and locked sealed 
and transmitted to the U.S. Chemist on February 17th, sir. 
Q. Did you personally put it in that envelope? A. Yes, sir, I 
did. 
Did you personally lock seal it? A. Yes, sir, I did. 
Did you personally deliver it to the chemist? A. Yes, sir, 
I did. 


Q. Is that envelope in the same condition as when you last saw 


it, when you gave it to the chemist? A. No, sir, the outer edge has 


been slit and opened. * 

Q. Was it opened at the time you gave it to the chemist? 
A. No, sir, it was not. 

Q. With regard to the two envelopes comprising 97 and 25 cap- 
sules which you previously related which were placed into 1A, were 
there any Internal Revenue Tax Stamps on those packages? A. No, 
sir, there were not. 

* * * * 

Q. Now officer I will show you Government Exhibit 2A and I 
will ask you to open it and examine it and state what itis? A. This 
shows one cc insulin syringe box, blue top and white bottom, which 
contains a bottle top used as a cooker, smoked on the bottom. One 
small 25 gauge needle and Beckton Dickinson & Company 1 cc syringe. 

Q. Do you know, sir, where those objects were recovered? 
A. These were recovered by Officer Krenitsky in the bedroom. 

Q. Is that the same bedroom that you referred to? A. Yes, 


Q. Did you see him recover them, sir? A. No, sir, I did not. 
@. You didnot? A. He later turned them over to me as part 
of the property on which I made a property return on. 


Q. Of these premises? A. Yes, sir. 
* * * 
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Q. I will ask you to examine that, sir, and state what it is for 
the record, what is in the exhibit? A. This package was turned over 
to me by Officer Krenitsky at the time I was making an inventory for 
the search warrant and it shows that it contains one stocking, generally 
used as a tourniquet. One piece of rubber hose generally used as a 
tourniquet. One piece of rubber hose generally used as a tourniquet, 
and one small 26 gauge needle. One bottle top with a certain amount 
of residue in it, the bottom of which is blackened and initialed. An- 


other bottle top cooker containing a small amount of residue with a 


blackened surface. 

Q. The object, sir, which is here, as part of Government Ex- 
hibit 2B, would you open that, sir, and state what itis? A. This 
package contains one 2 cc syringe, another 2 cc syringe, and one eye 
dropper, and seven 26 gauge needles. 

Q. Is that a hypodermic needle, sir? A. Yes, sir. 

Q. Do you know where they were recovered? A. By Officer 
Krenitsky and turned over to me, sir. 

* * * * 

28 Q. I show you, sir, this object contained in Government Exhi- 
bit 3, what is it? A. This is a dark brown leather wallet with a map 
of Japan and adjacent territory stamped on the back of it. 

Q. When did you first see that object? A. I first saw this 
object on February 13, 1959 at about 1:35 P.M. in the rear bedroom 
of 1620 Rosedale Street, Northeast, Apartment 1, and in the rear bed- 
room closet in a pair of pants belonging to Leroy M. Wilson. 

Q. Now, sir, when you say the pants belonged to Leroy M. 
Wilson, did you inquire of him whether or not they were his pants ? 

29 . Yes, sir, I did. 

What did he say to that? A. He said, yes, they were his. 
Was there a key found inthere? A. Yes, sir. 

Q. Was that key tried? A. Inside this wallet was found a key 
that opened the front door of the premises to 1620 Rosedale Street, 
Northeast. 





17 
Q. You saw that tried or had it tried? A. Yes, sir. 
MR. SMITHSON: The Government offers this object which is 
Government's Exhibit 3 for Identification, Your Honor. 
THE COURT: Is there an objection? 
MR. DWYER: I have no objection to that, Your Honor. 
THE COURT: It may be admitted. 
* * * 
CROSS EXAMINATION 
BY MR. DWYER: 
* * * * 
37 Q. Now, sir, you say you had a conversation with the Defend- 
ant Wilson while he was in the doorway of the room? A. Yes, sir. 
Q. And it was at that time that he said he owned everything, 
right? A. No, that is incorrect. He stated after I recovered a quan- 
38 tity of capsules from his hat box, I asked him if that was his 
hat and he said, yes, it was his hat. 
Q. And did you ask him if that was his stuff too? A. Yes, he 
Said it was his narcotics. 
* ; * * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. What was the conversation you had with regard to the 
ownership with the Defendant Wilson? A. The Defendant was standing 
42 beside me at which time I was making the inventory of the nar- 
cotics found on the premises and I asked him, I said, however , I notice 
that this apartment is not listed to you but to a Charles K. Harvey. 
The telephone was to a Charles K. Harvey and I said, Iam determined 


at this time there are enough grounds for evidence to obtain an arrest 


warrant for one Charles K. Harvey for maintaining this premises and 
at that time the defendant told me, he said, don't bother him, he 
doesn't know anything about what is going on here, what I am doing 


here, that the narcotics are mine. 
* * 
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46 METRO KRENITSKY 
was called as a witness by the Government and, having been duly 
sworn, was examined and testified as follows: 
47 DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Your name, sir, is Metro Krenitsky? A. That is correct. 

Q. And your occupation is that of a police officer assigned to 
the Narcotics Squad of the Metropolitan Police Department? A. That 
is correct. 

Q. How long have you been a police officer? A. Thirteen 
years. 

Q. How long have you been attached to the Narcotics Squad? 
A. A little over two years. 

Q. Were you attached there and working on the afternoon of 
February 13 of this year? A. I was. : 

Q. Did you have occasion to go to the premises of 1620 Rose- 
dale Street, Northeast in the District of Columbia? A. That is correct. 

Q. At about what time? A. At about 1:30 P.M. 

Q. Who was with you? A. Officer Bonaparte, Officer Brewer, 
Officer Paul, and Officer Able. 


Q. Now, did you enter the premises? A. I did. 


48 Q. Tell me, sir, did you have an occasion to go into a bedroom 

there? A. I did, sir. 

Q. Did you arrest anyone in that bedroom? A. I did. 

Q. Would that be the person of Albert Watson? A. That is 
correct. | 

Q. Would you answer this question yes or no. Did you interro- 
gate him, sir, and get any information, any statement? A. After 
placing him under arrest he admitted-- 

Q. You did or didn't? A. I did. 

Q. Did there come a time when the defendant presently on trial, 
Leroy M. Wilson, was interrogated that you heard? A. There was. 

Q. Where and about what time was that? A. At about 1:45 or 
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maybe 2:00 o'clock. 

Q. Who did the interrogation? A. Officer Brewer. 

Q. Where did that interrogation take place? A. In the kitchen 
of the premises of 1620 Rosedale Street. 

Q. Did you know at that time whether or not any narcotics had 
been found ina box? A. Yes, sir, there was narcotics found. 

49 Q. Did you know that at the time that interrogation took place? 

A. Yes, sir. 


Q. Were you present when those narcotics were found? A. I 


Q. Where were they found? A. Ina hat box. There was also 
a hat in this hat box, it was in the closet of the bedroom. 

Q. Now, with regard to the interrogation of the defendant, 
Leroy M. Wilson, who did that interrogation? A. Officer Brewer. 

Q. Would you relate to the Court and the ladies and gentlemen of 
the jury and to the defendant and his counsel, the interrogation as you 
recall it? A. Upon finding this hat box in the closet Officer Brewer 
asked the defendant whose hat was in this hat box and the defendant 
Wilson replied it was his, and also that it belonged to him. I told the 
defendant later on to put the hat on, that I wanted to see if it was his, and 
he did and it fit. 

Q. Now, with regard to the suspect narcotics that were found in 
that box was there any interrogation that you heard of the Defendant 
Wilson by Officer Brewer? A. After a little while passed we were in 
the kitchen on the table making out the search warrant--Officer Brewer 

was filling out the search warrant, the defendant admitted that-- 

Q. What did he say--I mean as a conclusion what did he say? 

A. He stated that the narcotics belonged to him. 
Q. Do you recall any conversation relative toa key? A. Yes. 
Q. What was that conversation and between whom? A. After I 


found the key in the defendant's wallet which was also on the table-- 
THE COURT: When you say the defendant, which defendant ? 
THE WITNESS: I am referring to the Defendant Wilson sitting 





here. 
THE COURT: All right. 
A. (Continuing:) I was looking through the wallet and there was 


some papers, pictures, photographs, and also a key. I went to the 


front door of the premises and tried this key and it fit the door. AndI 
came back to the defendant and he admitted he had the key given to him 
by a man by the name of Charles Harvey. 

And upon asking who Charles Harvey was, he remarked that 
Charles Harvey was the fellow that leased the place to him, and we 
asked where Charles Harvey lived and worked and he said he didn't 

know where he lived nor worked, he was just a friend. But upon 
finding some receipts from a furniture store further on in the investi- 
gation we found out where Harvey worked. 

Q. Now with regard to those premises and not with regard to 
this person Harvey, did you inquire or did anyone in your presence, 
inquire of the Defendant Wilson, whether or not Harvey had knowledge 
of what was going on in those premises? A. Officer Brewer stated he 
was going to get a warrant out for Harvey and at that time Wilson 
stated he needn't do that, that Harvey wasn't anything but a square and 
the narcotics I found in the hat box belonged to him. 

Q. By him you mean? A. He indicated himself, that the nar- 
cotics belonged to Wilson. 

Q. All right. Officer, I will show you now at this time Govern- 
ment 2A for Identification, Government Exhibit 2B for Identification, 
and Government Exhibit 2C for Identification, what has been previously 
described as a property envelope. Would you examine 2A and its con- 
tents and state whether or not you recovered those objects? A. Yes, 
sir, I identify this with my mark. 

MR. SMITHSON: Keep your voice up, please. 

A. I found these narcotics in a bedroom on a dresser. 

Q. Government Exhibit 2B previously described as a sort of 

52 pocket book with syringes, a tourniquet, and needles, can you 
state whether or not you recovered those from the premises? A.. Yes, 
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sir, my initials are on the cover here. I recovered this from a coat 


in the closet in the kitchen. | 
Q. Do you know where Defendant Wilson was first seen in the 


premises upon entering? A. After we entered the premises Defendant 


Wilson was crouching in the closet in the kitchen. 

Q. Is that the same closet from which you recovered the 
Syringe, needles, and tourniquet? A. That is correct. 

* * * * 

CROSS EXAMINATION 

BY MR. DWYER: 

Q. Now officer did I understand you to just tell Mr. Smithson 
that three different times the Defendant, Leroy M. Wilson, admitted 
all of these narcotics were his? A. I said he admitted at the kitchen 
table. 

Q. But didn't you give us a description of three different occa- 
sions when he admitted the stuff was all his? A. No, sir. 

Q. Didn't you tell us one time when you were sitting down fill- 
ing the thing out he said it was all his, and then at a later time when 
you talked to him about the owner of the apartment, he said again it 
was all his? A. That was all at the same time when we were at the 
table filling out the search warrant. 

Q. Didn't you say he ma de three different statements that all 
these narcotics were his? A. No, sir. 

54 Q. When he made these statements at the kitchen table were you 
all around the table? A. The defendant, myself, and Officer Brewer 
were sitting at the table. 

Q. How about Watson? A. Watson, he was in the bedroom. 

ad * * * 

57 Q. Officer, you have got in front of you Government Exhibit 
No. 2 and did you say that part of it or all of it was found in the same 
closet that the defendant was found in? 

THE COURT: Now remember that 2 is 2A, 2B and 2C. 

MR. DWYER: Yes, Your Honor. That is why I say some or all 
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of it, I can't remember which part, I can't keep it straight. 
A. Part of it was found in the closet, this was found in the closet. 

Q. Now let's for the record, get which one it is? 

MR. SMITHSON: For the record I will stipulate that is 2B. 

Q. All right, 2B was found in the closet where the defendant 
was found? A. That is right. 

Q. Now when you all were sitting around the table you had 
learned that 2B was found in the pocket of Albert Watson's jacket hadn't 
you? A. This stuff was taken out of an army field jacket. 

Q. And at the time that you all were filling out the return of 
the search warrant you all had learned that field jacket belonged to 
Albert Watson, had you not? A. Albert Watson admitted ownership 
of that jacket. 

Q. Allright. A. And later on denied the ownership of that 

jacket. 

@. When was later on he denied the ownership of that jacket ? 
A. When we found the gun in it. 

MR. DWYER: Oh, you found a gun in the jacket too? 

MR. SMITHSON: He had a gun in it? 

MR. DWYER: He said he had a gun in it. 

ak * x *x 

Q. I show you what has been marked Defendant's 2 for Identi- 
fication which I guess will be stipulated as a some make of a revolver. 

59 MR. SMITHSON: It is an Aston 32 automatic. 

MR. DWYER: Stipulated, Your Honor. 

Q. Is that the gun you found in the jacket? A. That is correct. 

* aK 5 a 

MR. SMITHSON: I believe I can make a stipulation that counsel 


will concur in, Your Honor, that if the witness, William P. Butler, were 


called he would testify he was a chemist, a graduate of Georgetown 


University and George Washington University, holding a bachelor's and 
master's degree in chemistry; that he has been employed for a number 


of years by the Internal Revunue Service as a chemist and as part of 
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his official functions for several years, he has performed analyses of 
the content of suspect narcotics, and that he has performed these 
analyses for a great number of cases; has qualified as an expert in 
this and other Federal Courts and has expressed his opinion as an 
expert as to the contents of such suspect narcotics. He would testify 

in this case, if he were so called, that he performed an analy- 
sis of each and every one of the capsules seized from the defendant, 
totaling 122 capsules and each of the capsules contained the substances 
of heroin hydrochloride, quinine hydrochloride, milk sugar and manni- 
tol; that the percentage of hydrochloride was 4.3 per cent as to each 
and that heroin hydrochloride is a derivative of opium within the mean- 
ing of the Federal Narcotic Statute. 

MR. DWYER: I will stipulate to most of it, Your Honor. I 
think Mr. Smithson made an error in making an insinuation. I don't 
stipulate it came from the defendant. I stipulate it--as to the narcotics 
law. 

MR. SMITHSON: I don't mean to infer that the witness Butler 
has any personal knowledge. The allegation, of course, is that we are 
here in this trial now hearing the testimony. I merely relate these as 
the officer has identified he personally delivered to the chemist which 
he, the officer said, he got from this defendant. 

MR. DWYER: That I will stipulate to, Your Honor. 

THE COURT: All right, I think the jury understands that. 

MR. SMITHSON: That is the Government's case in chief, Yow 
Honor, with the exception I do offer in evidence Government's 1A, 1B, 
andC, 2A, 2Band 2C. 

THE COURT: Any objection? 

MR. DWYER: Yes, Your Honor. May counsel come to the 
bench? 

THE COURT: All right. 

(At the bench:) 

MR. DWYER: -Your Honor, basically my objection goes to the 
fact that these particular items are not tied up to the defendant. Iam 
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not clear--exhibits A, B, and C--as I understand everything they have 
identified has come from something personal and belonging to Albert 
Watson with the exception of an envelope and cellophane bags. I know 
I can't object to the envelope and cellophane bags--what was taken out 
of the hat box--but things specifically found in Albert Watson's clothing 
certainly I think is prejudicial and not admissible nor are they even 


probative against the defendant Wilson. 

MR. SMITHSON: The only thing I have eliminated from the door 
of proof or testimony is the physical narcotics taken from defendant 
Watson. The reason for that, Your Honor, will recall Wilson said, 
this is my place, Harvey is a square and he doesn't know what I am 
doing here. The testimony of Krenitsky was that following recovery 
of 2B, the bottle and other needles, that he denied that the material was 
his because it was--there was likewise a gun. We have shown control 
of the premises by Defendant Wilson from the possession of his key 

67 and from his oral admissions that it was his place, he was 
renting it from the missing person Harvey, that since he had the physical 
control of the premises that it was his premises and the material in the. 
hat box he was the owner of. I think 2A was gotten from the dresser or 
the table and those show sufficient possession to submit it to the jury, 
he is in possession of it. It might be concurrent possession but within 
the possession of Defendant Wilson as well as it may be in the posses- 
sion of Watson as common useage. 

MR. DWYER: I would like to refer specifically to the case of 
Ernest Jackson decided by the Court of Appeals December 19, 1957. 

I would like also to refer specifically and quote this language to the 
Court: 

"The drugs involved in both counts was a quantity of a heroin 

mixture found by the police in a television set in the room of 

appellant's nephew. Appellant's conviction was based on the 
drug and his possession of a key to the room in which it was 
found and a key to the front door of the house. There was no 


evidence---"" 
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The case was reversed and remanded because of that. Con- 
structive possession is no grounds the Court of Appeals has ruled. 

I would also refer the Court to the case of Peter Collis, 135 39, 

decided June 27, 1957 in which the Court of Appeals specifically 
ruled on constructive possession, respectfully saying that is the law and 
again the Court of Appeals reversed and remanded. 

MR. SMITHSON: Would the Court hear me on this case? Take 
the first case cited by Mr. Dwyer. In that case the only evidence was 
they saw the defendant enter the premises without a key. Here we have 


in his possession a key and his narcotics, he has control of the place, 


the man from whom he rents doesn't know what is going on. Narcotics 
are found in a jacket and he is fround crouched down in a closet in the 
premises rented by him, and this goes far beyond the question as set 
forth in that decision referred to by Mr. Dwyer because in that case 
the narcotics were found behind a television screen or tube. There 
was nothing to show that the defendant knew it was there. In this case 
the defendant is living there, he doesn't merely have a key to call on 
his nephew, here he has a key, he has control of the premises, he has 
the material lying there because the officers testified they found it 
there in his own hat box. This is far different from what is contained 
in those opinions. 

MR. DWYER: I hate to belabor that point but I think Mr. Smith- 
son is overlooking this important factor in this particular case which 
was also present in the Jackson case--everything with the exception of 
one item--two items in this case here was found in personal clothing 

belonging to a co-defendant. 

Now, Mr. Smithson says this case is different from the Jackson 
case because this Defendant Wilson had control. In this case another 
man is in bed in the room where narcotics are found and all of this 
other narcotic paraphernalia found in this other man's clothing. I hate 
to re-read these things, Your Honor, but I would like to read: 

"The fact of his possessing keys does not warrant placing on a 

defendant the burden of proving his innocence." 
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- This is what we have here. It is now asserted he had a key and 

he was there and another man was in bed. 

THE COURT: Let us break this question down a little bit. 
What about his assertion that the testimony shows certain things were 
found in clothing of Watson? 

MR. SMITHSON: There were things found in the clothing, if 
Your Honor will recall, the exhibit 2B, as my recollection is, which 
is the little purse then the defendant, the former co-defendant, Watson, 
denied it was his once they found the gun in there. That was his first 
assertion that it was his jacket. When that material was found in there 
he then denied it, therefore, the fact that he may have once claimed 
it doesn't show control--it was found in there and that is the reason 
Watson denied ownership. The narcotics which were found in the pants 

of Defendant Watson the Government has not offered in evidence. 
The Government has offered 2A, which is the box of syringes which I 
believe the Court will recall Krenitsky said he got from a table or 
dresser. The other exhibit, 2C, is merely an envelope to transfer 
that material from the Police Department to the Chemist. 

And Your Honor will recall that the recovery of the pocket book 
already in evidence containing the key was found in the premises, and 
the defendant has, through the statement of witnesses, admitted it was 


his key. The only thing that counsel is trying to keep out is 2B, which 
is that little wallet or, however, they describe that little purse. That I 
believe is perfectly permissible in view of the declaration to assume 


ownership of the material and in view of the fact it was hanging ina 
closet in the place controlled by the defendant who has been found in 
the closet-- 

THE COURT: Wasn't there a motion made to suppress this 
evidence ? 

MR. DWYER: Yes, Your Honor, and it was denied. The mo- 
tion was made on the part of Watson. Wilson had no part in the motion. 
That motion is filed in the jacket in this case--the old jacket--it was 
made on behalf of Watson. Asa matter of fact that was specifically 
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the problem because Wilson had no standing to bring a motion. 

MR. SMITHSON: In The United States against George Bell 

which was tried before Judge Tamm. The motions were heard 
before Judge Laws and during the course of the trial before Judge 
Tamm--when we raided two of those houses we found in the material 
dropped, in the number slips dropped, when we got in there they had 
scattered a mild portion which was found of slips on various persons 
within those premises at the time of the raid, great columns showing 
about an $18,000.00 a day bookey being run there and also their past 
record and I submitted it to the Court and Judge Tamm allowed it to go 
to the jury by being in there and concerned with this operation within 
the very room, not only did they have physical control and ownership 
there but had constructive possession by working with the crowd in 
there without being broken down to the individual and that was not 
challenged by the Court of Appeals. The Court of Appeals passed on 
it because they went on with the operating of the lottery and the execu- 
tion of the warrants. 

Your Honor, I think, will recall the case under the name of 
Wood--I am not sure of the name but it was very vividly argued before 
Judge Tamm on that issue. 

MR. DWYER: I have a very high regard for Judge Tamm but 
I do think we are bound by what the Collis case says. Mr. Smithson 
says the Court of Appeals hasn't thrown out constructive possession. 
Your Honor will probably recall the Collis case, that was there where 
the police observed two men going into a vestibule and came up the 
stairs and heard a bottle top there hit the ground or the floor. Sure 

enough here was a bottle on the floor and Defendant Collis 
was one of the two people there and one of the Government's positions 
was that the appellant had aided and abetted a co-defendant in violation 


of Section 174, in which case possession on his part need not be proven. 
The Court of Appeals specifically threw that out, reversed and reman- 


ded the case. Constructive possession is completely negative--you 
have got to prove possession, that is, you can't imply it. The Court of 
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Appeals went into great detail in the Jackson case on this inference of 
possession and said it didn't lie until you put the particular contraband 
in the hands of the person to be charged but you couldn't imply or infer 
a person had possession. I respectfully submit that has been disposed 
of by both the Jackson case and the Collis case and hasn't been challenged 
since. 

MR. SMITHSON: Albeit Your Honor, in neither one of those 
cases did the defendant know anything of what the defendant was engaged 
in doing. Here is a man in the Jackson case with a key, walked into the 
place, he walked in there and they arrested him, they haven't proved 
any knowledge on his part, that he knew anything was in there. 

Here we have gone far beyond that. Here we have an oral ad- 
mission that Harvey doesn't know what Iam doing here. It is an in- 
ference. Here we have a large quantity of heroin; here we have a great 

number of cookers and syringes that are found in this place. 
One in a bedroom on the dresser of the defendant's bedroom. 

Your Honor ,: when Watson challenged this before Judge Tamm 
he didn't challenge it based on ownership or control of the place, he 
admitted--there are two whole volumes--one is ownership of the item, 
ownership of the premises, not control of the premises. I say to Your 
Honor this is far beyond Collis or Jackson because we have here shown 
the control, the man's control, and the open and above board items 
lying there with the exception of 2B. I say 2B is admissible for the 
reasons I have stated. 

THE COURT: Well, I may have to look at these cases to solve 


this question. One of you insist that the Court of Appeals has rejected 


what he calls constructive possession and the other insists that the 
Court of Appeals has not done such a thing as that. 

MR. SMITHSON: No, because they have not found any factual 
type of situation in Collis or Jackson. Here we go far beyond that. It 
is taken out of context when he says constructive possession is no 
longer the law. Nowhere in those decisions do they say henceforth 
the doctrine of constructive possession shall not be available by the 
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Government in any factual situation. 

MR. DWYER: Of course, it doesn't say that. In this particular 

case here, this isn't any different from this because there wasn't 
any actual possession as my understanding of constructive possession 
means that even if you don't have physical control over something the 
law implies if you have control over the area where it is found, that is 
all I can say, the factual situation which contended in both of these 


cases which I mentioned to Your Honor, they say because the man had 


control, which is exactly what they say here, doesn't mean he had con- 


structive possession. 

THE COURT: Of the premises? 

MR. DWYER: Premises or location. 

They weren't saying where he said the evidence will show they 
put the stuff on Wilson--they weren't saying that. Now they said they 
found stuff in the premises, they are trying to impute what they found 
in the premises to Wilson. I do say both Collis and Jackson refer to 
a Situation anagolous to that where you don't find the contraband on the 
person you cannot impute it because it is not there. I will say this 
further too along the same lines. He says control. I submit to Your 
Honor, what control? Where have they shown control in this particu- 
lar case? They have a man with a key, another man in bed, a man who 
admits having narcotics on his person--another person. Everything 
found here was found either on that man's wearing apparel or in the 
room where he was asleep. Yet they are trying to say later on this 
man is alleged to have said this is my place and they say that is pos- 

session. I respectfully submit to Your Honor, the Government 
cannot put the burden on the defendant until they put the contraband in 
his possession. That is what the Court of Appeals has said and it 
hasn't been reversed. 

MR. SMITHSON: I cannot agree with that logic, if Your Honor 
takes his logic--if it is logical--there is no meeting on the word con- 
structive possession. He says I must show this on the person of the 
defendant. Mr. Dwyer, I don't recall Krenitsky saying I recovered 
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from him but I think he said, in his possession. But going further, I 
say it was in his possession, and Your Honor, there is no one else who 


had possession of the premises. He had the key. Harvey knew nothing 
about it. We had a valid search warrant, that has already been estab- 
lished, to search and recover contraband articles in the possession 
and then that person may be charged with them. How is that posses- 
sion to be found? Does it have to be physically on the man? Here's 
a man apparently in the bedroom at the time the raid transpired be- 
cause he was stripped of his shirt, they went into his pants and ap- 
parently they were both in the bedroom and somebody got up and 
asked who it was, and when told the police, ran into the kitchen. That 
was the testimony, therefore, when he went into these premises the 
officer had a search warrant, and while in there a key was found and 
the defendant admits these were his narcotics. Watson does not admit 
they were his narcotics, only those in his pants. I carefully 
stayed away from that. Here we have a man Saying, it is mine, that 
in his room out on the dresser. There is no acclaim or assertion by 
Watson that those were his premises, he said those in the pants are 
mine but not my premises. He never claimed the premises. But this 
defendant does, he says Harvey is a square, he doesn't know what I 
am doing here. 

THE COURT: Well, I think unless I am shown strong authority 
I will have to admit it but Iam certainly going to give you an oppor- 
tunity to show me. 

MR. DWYER: I rely on those two cases, Your Honor. 

THE COURT: Do they show the facts sufficiently ? 

MR. DWYER: The Court of Appeals never goes into the facts 
too much, Your Honor. 

MR. SMITHSON: Actually, Mr. Dwyer, I am sure will agree 
with me. Both situations are very different because there were no ad- 
missions, no findings of anything and no admissions. 

MR. DWYER: Yes, there was a finding. 

MR. SMITHSON: Only as to the two. Is that the one you mean? 
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MR. DWYER: Yes, that was a closed case. 

MR. SMITHSON: No, it wasn't. 

MR. DWYER: The Government's position was aiding and abet- 
ting. 

MR. SMITHSON: As to either one of them but to the other but 
there was no positive evidence which one physically owned it and no 
statement where in this case we have a statement, a confession. 

MR. DWYER: A statement. 

THE COURT: I know that would make it admissible. 

MR. DWYER: It couldn't make the rest of this admissible. 

THE COURT: I mean with respect to the statement that is 
alleged to have been made. 

MR. DWYER: That would goto my motion. Right now Iam 
talking about this stuff found in Watson's field jacket. 

MR. SMITHSON: It can't be Watson's field jacket, he denied it. 

MR. DWYER: I am relying on the official return under oath. 
In this Court there is a record they said the stuff was found in Watson's 
field jacket. 

MR. SMITHSON: And he explained when they found the gun 
Watson denied it. Of course, there is no question about it but then 
when Watson, who has since disposed of his case, --are we to be bound 
what is first may be an onerous on the part of Watson--we can go only 
So far with the evidence but I think to tie it in the jury is entitled to 
hear the whole thing. 

MR. DWYER: Even according to our testimony Watson denied 
it was his field jacket but even after he denied it the police officer still 
filled it out and charged it to Watson. 

THE COURT: I don't think that is dispositive of the question. 

MR. DWYER: Then nothing on here is dispositive, it is all 
under oath. 

THE COURT: There can be testimony different from that in 
this trial. 

MR. DWYER: From the same people? 
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THE COURT: Sure, you can question the truth of it. 

MR. DWYER: I think Your Honor will be stretching the protec- 
tion due a defendant to let a police officer make one statement under 
oath and on a return and then come back--now, I will submit it to the 
jury whether there is a-- 

THE COURT: I don't think I have to reject things simply be- 
cause they are in conflict, that is for the jury. 

MR. DWYER: To carry this thing to its logical conclusion, 
everything that was found, even what Watson has been found guilty of, 
whether it was in Watson's pants or jacket or anything else, should be 
in evidence against Wilson. 

MR. SMITHSON: I have never made such an assertion. 

MR. DWYER: Because Watson can deny it. 

MR. SMITHSON: No, it isn't either. 

MR. DWYER: Everything used against Wilson can be used 
against Watson. 

MR. SMITHSON: I didn't say that. 

MR. DWYER: I know you didn't say that but it wouldn't be much 
of a conclusion. 

MR. SMITHSON: Oh, no, I can't say that at all. 

THE COURT: Well, it definitely holds the fact that he has the 
key does not in itself give rise to a presumption that the property in 
such a place is his. 

MR. SMITHSON: In the case counsel cites, that is the case of 
where an uncle goes into his nephew's place. I have a key to my 
mother-in-law's place and to my sister-in-law's place, but that doesn't 
mean I would have control of anything in there. 

The factual situation in this present case goes past that. I don't 
even see that is apropos on the basis solely of Jackson and Collis 


because the factual circumstances are greatly different. 


THE COURT: Well, the factual circumstances here--posses- 
sion because the property that is in this place rests upon what is in 
your view. 
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MR. SMITHSON: The possession rests upon the fact and the 

purpose because of having the search warrant, the execution of the 

80 Search warrant--the recovery of the search warrant and the 
statement by the defendant that this narcotics is mine--I have control 
of this place because I have a key. The real guy who rents it to me 
doesn't know what I am doing in here and the various remarks about 
his control which Watson cannot claim, any property interest in the 
place and 2B is found in the jacket which first Watson claims until he 
finds out there is an automatic in there and then denies it is his jacket, 
and the jacket is found in the closet where Wilson is found, in that par- 
ticular closet where he is physically taken out of the place. Why he 
went in there--whether it was to put the gun away or to get the gun-- 
Heaven only knows, I can't go into his mind. That is where it was 
found and 122 capsules of narcotics. Can there be any greater proof 
that he was running a--or selling narcotics. The affidavit says there 
was a purchase made from these premises which was a basis for the 
search warrant. 

Under the present case there is no question or problem because 
there the very thing--they tell us of what is going on in there with the 
exception of the capsules, 22 or 24, whatever it was that were in Wat- 
Son's pants, I haven't offered because I would say counsel's argument 
might be made and I couldn't say Wilson had constructive possession 


of what was in Watson's pants. I couldn't urge that on Your Honor. I 


might even suggest he had sold them to Watson. 

MR. DWYER: The Allman case, I think it was about 1955, it was 
a case where you had about eight people sitting around a table and the 
informant testified they passed the stuff from hand to hand and the 
Court of Appeals reversed that too saying there wasn't such a thing 
there as constructive possession. 

MR. SMITHSON: I don't know that case. 

MR. DWYER: We tried that, it is an old case, but it seems to 
me, Your Honor, that if Mr. Smithson is to prevail here, his theory 
of the case, that every single thing--I know he isn't asking that, every 
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single thing found in that apartment--I don't care if it is found in the 
pants of Watson--if it can go in against Wilson he can allege constructive 
possession, he has control of the premises and of everything in the prem- 
ises and I say to Your Honor, the factual situation doesn't indicate con- 
trol. 

MR. SMITHSON: The other man says, I have what is in my 
pants pocket, I have pleaded guilty to that. 

MR. DWYER: He also says--I don't ask Your Honor to pass 
upon the credibility of witnesses but you have a report where he denies 
the jacket after they found this stuff in it. How do they impute posses- 
Sion to Wilson? Supposing Watson does deny the jacket is his, how 
does that mean the jacket can be imputed to Wilson? 

MR. SMITHSON: Wasn't it in the closet where the gun and the 

bottle top cookers and all of those needles were found? In addi- 
tion, he was in that closet. He had fled to that closet. In addition to 
that there is some syringes out here. This is 2A because it was 
clearly laid out in the open. That is the box of syringes--I am not 
talking about that syringe that Watson doesn't and can't claim. Nor 


does Watson claim any control over one premises. He merely claims 
sic] seize 


control and ownership of the narcotics/ceased from those pants--as 


to those narcotics Iam not making that claim, therefore, counsel's 
very argument would fall down. This is the factual situation for the 
jury to weigh. 

MR. DWYER: I think it is a legal situation, Your Honor. 
What is the position they must prove? That is our case. Quite hon- 
estly Iam going to move at the proper time for a predicate on the 
number of cases the Court of Appeals has decided what is possession. 
I respectfully say to Your Honor it has been ruled on some place where 
there is stuff out in the room. He talks about stuff on the bureau. 
Every one of those items were found in the same room where the other 
man was asleep who has already pleaded guilty. Howin the world he 
can stand there and tell you, that, by itself, can impute inference to 


another man. I Say to you-- 
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MR. SMITHSON: Your Honor does recall that constructive pos- 
session has been ruled on in certain factual circumstances prior to 
this Jackson case. Your Honor has heard that argued many times. 
83 THE COURT: Well, I was interested in having some authority 
which dealt with the situation where the narcotics were held to be 
within the constructive possession of somebody without having been 


proved it was on the person. 
* * 


[ Filed April 16, 1959] 
On this 16th day of April, 1959, came the attorney of the United 
States; the defendants in proper person and by their attorneys John J. 
Dwyer, Esquire; whereupon the jurors of the regular Petit Jury panel 
serving in Criminal Court No. 1 & 2, being called, are sworn upon their 
voir dire; and thereupon comes a jury of good and lawful persons of the 
District of Columbia, to wit: 
1. Albert Beckwith . Mrs. Jacqueline Gurley 
Mrs. Miriam Bell - Joseph Yerkes 
LaVerne Brugger . Morton Foreman 
Mrs. Florence Cook . Whitfied Arnett, Jr. 
David Freeborn 11. Mrs. Clara Ash 
Mrs. Mildred Jones 12. Robert Cervantes 
who are sworn to well and truly try the issue joined herein; whereupon 
the defendant Albert Watson withdraws his plea of not guilty heretofore 
entered and pleads guilty Count Three; and thereupon after hearing of 
the evidence, the case is respited to the meeting of the Court tomorrow 
morning at 10 A.M. 
The defendants are remanded to the District Jail and the case as 
to defendant Albert Watson is referred to the Probation Officer of the 
.Court. 


By direction of 
JAMES W. MORRIS 
Presiding Judge 
Criminal Court #2 
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HARRY M. HULL, Clerk 


Presert: : By  W. Collins 
| Deputy Clerk 


United States Attorney 


By Fred Smithson 


Asst. U.S. Attorney 
x * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Monday, April 20, 1959 

MR. SMITHSON: Your Honor asked me for certain authorities. 
During the course of the weekend, Your Honor, I came across a deci- 
Sion which is in the case of Evelyn Bates against the United States, de- 
cided in January of 1955. This had to do with the very argument pro- 
posed by counsel that the Government, for the purpose of admission of 
the items 2A, BandC, and--was basing its offer on a presumption 
based on a presumption. 

In this particular case, Your Honor, as in the case before Your 
Honor, there was a warrant. The officers went to the appellant's place 
of residence and were admitted by her. 

During the conversation, they noticed her go to a door, and 
while she was standing at this door, a hand happened to be outside. 

Being suspicious, they went there and outside on the ground, 
they found a quantity of narcotics which she had denied any knowledge 
about, any knowledge of how those narcotics got on the ground. 

The argument was made as was made in this case by Mr. 
Dwyer, that the Government should not have been permitted to offer 
that narcotics in evidence, because it had not been directly shown to 
be inthe possession of the defendant, that constructive possession is 
basing a presumption on a presumption, and that we would be forcing 
the defendant to testify in this case, as they argued in the Bates case, 
against himself or herself, as the case might be. 

The Court said, "Appellant argues that, since the convictions 
rest on ‘statutory presumptions’ or violations, arising from the 
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possession of narcotic drugs, there must be direct proof of possession. 
She says that to permit a conviction on circumstantial evidence of pos- 
session alone would be to rest a conviction on a presumption based on a 
presumption, and would thus relieve the Government of its burden to 
prove the defendant guilty beyond a reasonable doubt. But the finding of 
possession in the case at bar was not a presumed fact. 

"After hearing the evidence and receiving proper instructions 
on presumption of innocence, reasonable doubt, circumstantial evi- 
dence, and credibility of witnesses, the jury concluded that the defend- 
ant had possessed the drugs. No presumption was involved; it was a 
fact reasonably inferable from the testimony presented." 

It goes on to cite the statute which I know Your Honor is very 
abundantly familiar with, that is that "possession of untaxed narcotics 

"shall be prima facie evidence'" and "provides that possession 
of narcotics 'shall be deemed sufficient evidence to authorize convic- 


tion unless the defendant explains the possession to the satisfaction of 


the jury.' The trail court instructed the jury both by quoting from the 


statutes and by clear and accurate paraphrasing. 

"Thus, after finding possession of narcotics as a fact, the jury 
was in a position to find the defendant guilty." 

We are in a much better position than in this authority, because 
we already had not only the finding of the narcotics and the admission 
by the defendant, we have the key found in his person of the premises 
where the narcotic paraphernalia 2A, B, and C--2A, B, were found. 
We have the fact, which I believe Your Honor can take into account that 
the other defendant who has pled guilty, asserted as his basis for his 
motion to suppress the evidence, not control of the premises, but 
possession of the narcotics taken from his pants pocket. 

The Government has carefully eliminated using the aider and 
abettor argument on this defendant, based on those narcotics in that 
man, the second man, Watson's possession in his pants pocket. 

We haven't offered that. We have offered the testimony relative 
to the finding of this paraphernalia, the several, the numerous 
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hypodermic syringes up on top of the dresser in free, open, and 
notorious possession of this defendant, in his place, plus the kit which 
90 was in that coat pocket. 

Counsel, to a great extent, injured himself very drastically 
in his cross examination of the Government's witnesses, because he 
brought out not only that Watson had first claimed the coat, and, ergo, 
he might have a position at this time to argue, therefore, that 2B was 
not admissible as to this counsel. | 

But he further brought out from Mr. Krenitsky the fact that 
when Watson learned there was an automatic pistol in that particular 
pocket, he denied any knowledge #f that coat or its contents. 

So, therefore, we do not have any uncontroverted fact that 
Watson owned the objects in that coat. We have evidence, albeit cir- 
cumstantial evidence. But I say that it's circumstantial evidence 
going (1) to the jury as a question of fact for this reason: It goes to 
what was being conducted in this particular apartment. 

The Government maintains and will maintain it was a pad, as 
we use the language, that there were, what, I think eight syringes 
there, a dozen, practically, of hypodermics; that they were lying out 
on top of the dresser and they were also in a coat in a closet in the 
kitchen. 

Now, that closet in the kitchen was not where the other defend- 
ant Watson's pants were. There is no showing that Watson had anything 

in that closet. The only thing he had was his pair of pants lying 
across the bed in which he was asleep. 

I say, Your Honor, that it's a fact that the jury should have 
when it considers all of the evidence, the ramifications of this case as 
to what this defendant is charged with. 

THE COURT: He is charged with having narcotics. 

MR. SMITHSON: That's correct, Your Honor, and these are 
paraphernalia used in the narcotics traffic. You had the bottle top 


cookers, the singed or burned bottle top cookers. You had the tourni- 


quet, not only the stocking, but the rubber piece of hose. 
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You had innumerable needles and syringes. The jury wants to 
know what that material is doing there. I believe they are entitled-- 

THE COURT: The jury doesn't have to know what's there in 
order to find him-- 

MR. SMITHSON: Oh, no. It doesn't have to know. It doesn't 
have to know at all. But I say that it goes to the knowledge of this 
defendant as to what this material was for, and I think they should re- 
ceive it. I think it's part of the circumstantial evidence of the case. 

THE COURT: All right. 

MR. DWYER: If Your Honor please, I am reluctant to take the 
time of the Court to rebut all Mr. Smithson has said, but in view of the 

fact that Iam certainly going to move the Court for a directed 
verdict, I think this is all tied in. 

I would like to answer him one by one. He started out by telling 
Your Honor--he started out by talking about an inference on an inference. 
Well, now, I was under the impression that that had long been settled 
by both the District Court and the Court of Appeals here. 

There is no such thing as competent evidence with an inference 
on an inference. But then he gets away from that. He quotes the Bates 
case. 

In the Bates case, as Mr. Smithson has told you, a woman's 
hand comes out, the woman is arrested, the defendant, and narcotics 
are found shortly right under where she was supposed to have dropped 
them. 

Well, now, that isn't an inference. That's an observation of 
fact. And certainly that type of evidence certainly should be admitted. 

But you don't have that here. Now, Mr Smithson says that I 
did some harm to my case by asking the wrong questions. Well, my 
big mouth may have gotten me into trouble. I don't know. But I don't 
think that's the question here. 

The question here, as Your Honor asked Mr. Smithson, what is 
the defendant charged with? 


Wilson is charged with having 120 capsules of narcotics. 
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But, now, Mr. Smithson tells you that he's trying to establish 
that Wilson is conducting a dope pad. Well, now, conducting a dope 
pad, as Your Honor well knows, is a different crime altogether. 

That is a crime falling under the purview of the Uniform Nar- 
cotics Act. He is not charged with that. If Mr. Smithson's argument 
should be carried to its logical conclusion, then anything at all that 
would indicate the defendant is guilty of any other crime should be ad- 
mitted in evidence to prove one crime. 

He is only charged with possession. But he is going to prove 
to the jury that he is guilty of running a dope pad to prove his possession 
in this case. 

I think the very statement of his position gives the lie to the 
legality of it. I don't think it is possible to do that, Your Honor. 

He also tells you that--he compares this case, that he is ina 
better position in this case than they were in the Bates case. 

In the Bates case the police officer saw the hand--they found the 
narcotics. This is a causal connection. Nobody else was around them. 

In this case, by the Government's own evidence, and all we have 
heard so far is the Government's evidence, the jacket that certain 

94 material was found in was claimed originally by the co-defendant 
who has pleaded guilty to a narcotic violation. 

Cookers, needles were found in bureau drawers, in the same 
room where the co-defendant, who has pleaded guilty to a narcotic vio- 
lation, was sleeping. 

The gun--Mr. Smithson attaches great importance to the gun 
and says I was wrong in asking the question. Well, I think by the same 
token, he was wrong to have brought it out, because, obviously, once 
having found the gun, the man is going to deny it, but why did he first 
admit the jacket belonged to him ? 

There must have been some reason for that. There was no 
testimony that he admitted that before they found narcotics in it. And 
certainly he would have as much reason for denying ownership of the 


jacket after they found narcotics as after they found the gun. But he 
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didn't. 

I respectfully submit, Your Honor, that what Mr. Smithson--I 
think it's obvious what Mr. Smithson is trying to do, and I can't blame 
him, as an attorney, either. 

He is trying to build a case and make it look as black as possi- 
ble. Everything the defendant does is wrong. He was engaged in half 
a dozen different crimes and he must be guilty of this. 

Well, I'll go along with this type of inference. He is inferring 
and he is trying to prove the defendant is a bad man, so you should con- 

95 vict him of this. 

I respectfully say, Your Honor, that's prejudicial, it's illegal 
and unfair. Your Honor certainly should not allow this type of evidence 
to be introduced against the defendant. 

MR. SMITHSON: Your Honor, may I be heard on this? Counsel 
is wrong in two respects in his argument on the facts. 

One, the Government did not recover the package 2A in the 
drawer, it was on top of the drawer in the dresser in the bedroom where 
Watson was. 

With regard to the gun, the Government studiously avoided men- 
tioning that weapon. Counsel brought that weapon out on his cross ex- 
amination. 

Certainly Iam not going to do it because if I had done it, I fully 
expect Mr. Dwyer to have jumped on his feet and asked for a mistrial. 

Now, as to the question about this inference. There are certain 
decisions, Your Honor, there is the case of Williams against the United 
States, which is an old D.C. case, '55 Appeals, D.C. , 239, where 
circumstances show that certain drugs were under the control and in 
the possession of a man by the name of Williams, although actual sale 
was made by his companion. 

The presumption was attended that he, likewise, possessed those 
drugs. 

There is a more recent case of Rosenberg v. U.S. , 13 Federal 


Second, 369, where one defendant, and this is particularly 
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pertinent, one defendant denied and the second defendant admitted pos- 
session of drugs in the first man's room, that is the one who had denied 
it and the Court held the evidence was sufficient to show both defendants 


had possession. 
And that is under the aider and abettor concept. Insofar as 


aiding and abetting, Iam certainly not going for the drugs in Watson's 


pants. 

I am going about the matter of the direct evidence that this man 
Wilson had this key and that it was his premises, and certainly as to 
what was in that coat jacket--the coat pocket. 

Now, Your Honor, there is the case of Robinson v. U.S., I 
believe it's '53 Appeals, D.C. , which was another one that was cited 
where drugs were found outside of the appellant's house under a strip 
of weather-boarding, and that this evidence was relevant since it tended 
to prove possession and control of the narcotics by the defendant. 

Circumstantial, albeit circumstantial evidence. Now, it is 
true I am offering other evidence as Your Honor put the question to me 
a few moments ago. 

Does the fact that I put in this man's possession hypodermic 
syringes, tourniquets and cookers in any way prejudice him? 

Every bit of evidence you have heard here prejudiced the defend- 

97 ant. This might be argued, as counsel would have you believe, 
Iam trying to prove a Uniform Narcotic Act violation. But I am further 
--further from that as I can get. Iam charging a Federal felony. 

But, evidence of his motive, intent, design, and plan is per- 
fectly admissible and I say that this paraphernalia clearly displays 
such an effort on his part. And, therefore, I say that the jury should 
receive the evidence. 

THE COURT: Well I don't think it's necessary at all to the 
proof of the crime. He is not charged here with anything except having 

. these narcotic drugs. Iam admitting the narcotic drugs. He has ad- 
mitted the ownership of them. 

I don't see why we should have all this struggling about the 
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cooking tops or the needles. He is not charged here in the indictment 
with running a pad, as you call it. He may have been doing that. But 
that's not necessary to the offense here, and I don't think it ought to 
be cluttered up with that sort of thing. 

MR. SMITHSON: Well, I made my try, Your Honor. 

THE COURT: You certainly did. I will admit Exhibits 1A, B, 
and C, but I will sustain the objection as to 2A, B, andC. 

MR. SMITHSON: All right, Your Honor. 

MR. DWYER: Your Honor, while the jury is out, I think that's 
all the Government has-- 

98 MR. SMITHSON: That's right. 

MR. DWYER: I wonder if we can argue a motion for a directed 
verdict ? 

THE COURT: You can argue it, but Iam going to deny it. 

MR. DWYER: I thought your Honor probably would, but for the 
record, Your Honor, I don't believe Thursday I gave the citation of the 
Jackson case that I was relying on, and subsequent to Thursday I found 
another Jackson case, also in this jurisdiction, also on the same point, 
that is, constructive possession. 

The Jackson case that I referred the Court to last week, and I 


won't go into it at this time, just for the record, I would like to indicate 
that it's the Ernest J. Jackson case, decided December 19, 1957, at 


13918. 

I would also refer the Court to the 11828 Jackson case, that was 
the case of Edward F. Jackson, Jr. , decided by our Court of Appeals 
on April 8, 1954. me 

And in view of this short decision, Your Honor, I would invite 
this to Your Honor's attention. This was a case in which the defendant 
was charged with the sale and possession of narcotics and the defendant 
was convicted by a jury and received concurrent sentences on the counts. 

And the defendant then appealed on the grounds that the instruc- 
tion of the Court was incorrect to the jury, and that instruction was that 

99 the unexplained possession of the narcotic drugs was sufficient 
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to authorize conviction. And he said the trial Court was wrong in tell- 


ing the jury that actual physical possession was not essential and that 


constructive possession was sufficient. 

Now, the Court of Appeals affirmed that case, affirmed that in- 
struction with this statement, "These instructions, however, were given 
only in connection with the charges of selling not in or from the original 
stamped package and facilitating concealment and sale. They were not 
given in connection with the charges in counts 11 and 14 of selling nar- 
cotics without a written purchase order." 

That's the possession count that the defendant is charged with 
here. Now, I think they, the Court of Appeals, backhandedly, has very 
definitely stated that constructive possession is out. 

And, of course, as Your Honor has already gathered from my 
argument last Thursday, that is our position here, that constructive 
possession of these narcotics is not good enough, that Your Honor is 
then going to give a jury the chance to speculate on the guilt of the de- 
fendant and as Your Honor well knows, in these narcotics cases ,when 
you let the jury speculate, the guess is always to convict out of abun- 
dance of caution because of the public condemnation of this particular 
type of trial. 

100 THE COURT: I don't think there is much speculation when the 
defendant has said that the narcotics in question were his. 

MR. DWYER: Well, now, in passing on my motion, Your Honor, 
I think Your Honor is entitled to and should take into consideration the 
conditions under which these statements were allegedly made. 

Now, Your Honor has had three police officers, two of them 
testified that after the arrest and everything was all over, the defendant 
said, "Well, this is not my apartment. And, of course, the other man 
didn't know what was going on." 

But the third police officer was also present and he didn't hear 
anything. 

THE COURT: Well, the jury can consider that, but Iam going 
to deny the motion and let the jury decide the question. 





45 

MR. SMITHSON: Your Honor, with regard to that, because I 
am going to ask Your Honor to give the constructive possession, the 
very counts in which the Jackson decision, Edward F. Jackson, in 
which that constructive possession count instruction was given, is the 
Same counts before Your Honor, and they approved the use of the con- 
structive possession counts for the same two counts that apply to this 
defendant. | 

I, therefore, ask the Court to bear that in mind. 

101 MR. DWYER: I disagree with that, Your Honor. 

MR. SMITHSON: May I read, then, the portion? "Appellant was 
convicted on eight counts of an indictment charging illegal sale, pur- 
chase, and concealment of narcotic drugs. Consecutive sentences were 
imposed on two of the counts, . . . 11 and 14, which charged the sale 
of narcotic drugs without" a written order form. I don't have that 
count here. ". . . In violation of the Harrison Narcotics Act. Sen- 
tences to run concurrently, some with that imposed on. ..11, others 
with that on. . . 14, were imposed on the remaining six counts which 
charged the sale of narcotics not in or from the original stamped pack- 
age.'' That is what we have here. 

"And facilitating the concealment and sale of narcotics known to 
have been illegally imported," that is what we have here. 

"Appellant's main contention is that in instructing the jury that, 
under the applicable statutes, the unexplained possession of narcotic 
drugs is sufficient evidence to authorize conviction, the trial court 
erred in instructing that actual, physical possession is not essential 
and that constructive possession is sufficient." 

The Court said, "These instructions, however, were given only 


in connection with the charges of selling not in or from the original 


stamped package ,"' which is the count I have here, "and facilitating 
concealment and sale," that is the count here. 

102 "They were not given in connection with the" charge of selling 
without a written order form. "We find no error in the presentation of 
the case to the jury on these two counts, and in view of the concurrence 
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. it is necessary" to go into the question as to the remaining six. 


So clearly it's permissible here. 

MR. DWYER: I think Your Honor--that jacket, of course, is 
available to Your Honor in the Clerk's office. I think Your Honor will 
find that the Court of Appeals in this Jackson case, and I think it says 
right here, but for further clarification, that they are talking about the 
selling count, and, obviously, it should, if you have two people. That 
was decided in the Harvard case, as a matter of fact. 

If you have two people selling narcotics, one person doesn't even 
handle the narcotics, just handles the money, of course he is presumed 
to have constructive possession. No question about that. 

You don't have it here. The Court says here, when you charge 
possession you got to have physical possession or control, and I will 
ask Your Honor--I have written instructions for that I will ask Your 
Honor--Your Honor can pass upon them at the proper time. 

THE COURT: Well, I will have to pass upon them at that time. 

103 MR. DWYER: Yes, Your Honor. That's all I have, Your Honor, 
except for the defendant's testimony. 

THE COURT: All right. Bring the jury in. 

(The jury returns to the courtroom. ) 

MR. SMITHSON: Your Honor, I would like then to move the 
admission into evidence of Government's Exhibits 1A, B, and C, in 
accordance with Your Honor's ruling. 

THE COURT: Yes. Well, I have already heard argument on 
that and I have ruled that they are admissible, so I will let them be 
admitted. 

* * 2 

104 LEROY MELVIN WILSON 
took the witness stand, having been duly sworn, and was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. DWYER: 
Q. What is your name and address? A. Leroy Melvin Wilson. 
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Q. Get closer to that microphone. Let's hear you again. 
A. Leroy Melvin Wilson. 

Q. All right. Where do you live? A. 1620 Rosedale, North- 
east. 

Q. How long were you over there? A. 23rd of December. 

Q. Till when? A. Until February 13. 

Q. All right. And how did you happen to be living there? A. I 
happened to be living there because I lost the place at 1226 Orren Street 
and Charles Harvey told me that I could stay there until I find myself 
a place. 

Q. Charles Harvey told you you could stay where? A. At 1620 
Rosedale Street, Northeast. 

Q. And that was in his name, right? A. Yes, sir. 

* 5 * * 

105 Q. Directing your attention to the 13th of February, 1959, did 
there come a time when police officers came there? A. Yes. At about 
1:30 on February 13, officers knocked on the door. 

Q. All right. How long had you been there when they came in? 
A. Icame back there about 11, 10:30 or 11 o'clock that day. 

At night or inthe morning? A. In the morning. 
* * * 
All right. And what did you do then, when you came back? 

106 . When I came back, I went on into bed, got into bed. 

Was anybody else in the bed at that time? A. Albert 
Watson. , 

Q. All right. Now, after that, what happened when the police 

officers came? A. Well, I went to sleep, and then I heard a knock on 


the door, and I went to the door and answered the door and I asked who 
was it and they said, "Johnny," and I said, "Johnny who?" and he said 
"Jimmy ,'' and kicked the door in. 

Q. All right. Now, what happened then? A. When they kicked 
the door open, that scared me and splinter got in my eye, andI ran, and 


after I ran, the officer come in the closet and got me out of the closet. 
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Because after they scared me, I just ran. 
Q. Now, when you got out of the closet, what happened? 
A. Officer searched me and I didn't have anything on but my under 
clothes and by searching me he carried me to the bedroom where Albert 


Watson was. 

Q. Now, what happened then? A. Police searched Watson and 
told him to get up out of the bed. When he got up out of the bed, they 
asked him whose pants that were there on the chair, and so Watson said 
it was hisn, and so in thepants they found some narcotics. 

Q. All right. A. So they continued searching and in the window 

107 sill they found a outfit, so they asked whose were it, and nobody 
Say anything, and after that they continued to search and they found a 
hat box with a hat in it belonging to me. 

And they asked me was it my hat, soI said, ''Yes, that's my 
hat.'"" So they said, "Well, this is your drugs, too, isn't it?” And I 
said, "No, it's my hat." 

Q. And that was the 122 capsules of drugs referred to in the 
indictment? A. Yes. 

Q. All right. Goahead. A. And so after that they went to the 
table and the other officer found a coat in the closet belonging to Albert 
Watson and asked him was it his coat, and he said yes, and so they said, 
"Well, we got some more stuff out of your coat." And then they said, 
"Is this your stuff in this coat?" And so he said, "Yes, this is mine in 
the coat." And so they continued to search and brought some more 
things out of the closet that came out of different coats and asked was 
they hisn. 

And at one time I heard him say that it was his coat and then 
when the officer showed him the pistol and asked him was this his coat, 
he said, "No, this is not my coat." He say, "I told you which coat was 
mine, the one that you found the narcotics in." 

108 Q. All right. Now, after this was all over, the officer sat 
down and you made out an inventory of what was found in the apartment, 
is that correct? A. Well, Officer Brewer made out an inventory. 
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Q. I show you what has been marked Defense Exhibit No. 1 for 
identification, and ask you if that is the inventory that they made out ? 
A. Yes, it is. 
Q. Allright. And they gave you tint copy that you have in front 


of you? A. Yes, sir. 

Q. Now, did you at any time admit that the 122 capsules charged 
in the indictment belonged to you? A. No, I did not. The officer 
asked me was that my hat ? 

MR. SMITHSON: The witness has answered the question. Free 
and gratuitous stateme nts are not in response. I object. 

BY MR. DWYER: 

Q. Allright. What did the officer ask you? A. The officer 
asked me was it my hat, andI said yes. He Said, "Well, is this your 
stuff ?'' And I said no. 

Q. Allright. A. He say, "Well, it's your hat, ain't it?" I 
said, "Yes, it's my hat." He said, "Well, put it on."" AndI said, "I 
don't want that hat on." I say I got a hat in the other closet, I said that 

109 - IT haditon. He said, "Well, put this on anyway." Just like that. 

Q. All right. A. I had to do what the officer said. 

Q. Did you at any time tell them anything about the--strike 
that. You heard them testify Thursday about a conversation in which 
you were supposed to have said, ''The man didn't know what was going 
on or anything?" A. Yes, I heard it. 

Q. Did that conversation take place? A. No, it did not. He 
asked me, he said, "Is this your apartment?" I Said, ''No, here are 
some receipts here--.'"' I said, "This is not my apartment." I said, 
"Here are some receipts and furniture bills and things, but the apart- 
ment belongs to Charles Harvey." I said, "This apartment belongs to 
Charles Harvey." And he say, "Who is Charles Harvey, or where is 
Charles Harvey?" I said, "I don't know." 

So he said, "Well, you living here, ain't you?" And I said, 
"Yes, Iam living here." That's all that was said. 

MR. DWYER: That's all. 
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CROSS EXAMINATION 

BY MR. SMITHSON: 

Q. And you told them that he didn't know what you were doing 
there, isn't that true? A. I didn't have no reason to tell them that he - 
didn't know what I was doing there, for the simple reason that he let me 

110 stay there. 

Q. Well, did you tell them that? A. No, I did not. 

Q. And they told you they were going to get a warrant for 
Charles Harvey, isn't that right? A. No, they did not. 

Q. You deny that they told you that? A. I deny that they told 


Q. But that was your key to the apartment, wasn't it? A. Yes. 
That was one of the keys to the apartment. 

Q. And you had been there since November? A. I had been 
there since December. 

Q. December. This was February. Did you tell the landlord 
who you were? A. No, I did not. 

Q. And you were using Harvey's furniture? A. Yes, I was. 

Q. And were you paying for the furniture? A. No, I was paying 
him something for the rent. 

Q. Isee. Who were you paying for the rent? A. Harvey. 

Q. Isee. Where were you working? A. I was working for a 
man by the name of LeRoy, 118 7th Street, Southeast. I don't know his 
last name. 

111 Q. You don't know his last name and you were working for him ? 


A. He was a private contractor and I used to go round to help him three 


or four days a week. 
Q. Well, now, you say a private contractor. What's his last 
name? A. I don't know his last name. 
Q. Well, do you know how to reach him? A. Yes, sir. 
You go down there, is that it? A. Yes. 
Three or four days a week? A. Yes. 
How do you know if he wants you to come down there ? 
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A. Well, Ican call him, and I goes down there. That's where I came 
from that particular morning. 
Q. Isee. And, of course, you had his telephone number ? 
A. Had it at one time. 
Q. But you don't know what his name was. If you lost the tele- 
phone number, you couldn't look it up in the telephone book? A. The 


only thing that I ever called him was LeRoy, and he called me the same. 
Q. Well, how did you meet LeRoy? A. I met him by--I was 
looking for some work anda man asked a fellow that I knew, could he 


112 get some men to help him dig out a basement. And the man re- 

ferred me to him and I went to him and went to work. 

Q. And you worked there for how many weeks or months? A. I 
was there off and on from about April to September. 

Q. You don't know his last name? A. No, I don't. 

Q. Now, tell me, you were sleeping in this bedroom when the 
police got there, is that right? A. Was I sleeping in the bedroom? 

Q@. Yes. A. Yes, I was. 

Q. And when you fled from the police officers' entry there, you 
went to that closet, is that correct? A. The closet in the kitchen? 

Q. Yes. A. Yes. 

Q. You didn't go back to the bedroom, did you? A. No, not 
until the officers carried me back. 

Q. You went into the closet where the gun was, is that right ? 
A. I didn't know the gun was in there. I went in the closet because I 
was afraid. 

Q. Now, your clothes were in the closet in the kitchen, weren't 
they? A. I have two hats in the closet in the kitchen, in the cabinet. 

113 Q. Well, the hat which the narcotics were in that you told the 

police officers were your narcotics, was in the bedroom, isn't that 
right? A. I never told the officers that they were my narcotics. I 
told the officer that it was my hat in the box. 

Q. And then you are saying that when the police officer said 
that you also told them that the narcotics were yours, was all yours, 
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that they are lying, is that correct? A. I have yet to tell the police 
officers that the narcotics were mine. 

Q. In other words, you are saying they are lying, is that right ? 
A. That's right. 

MR. DWYER: Objection. Calls for a conclusion. 

BY MR. SMITHSON: 

Q. Tell me, Leroy Wilson, are you the same Leroy Melvin 
Wilson who was arrested and convicted in January of 1945 for robbery ? 
A. Yes. 

Q. Andthe same Leroy M. Wilson who in January, 1946, was 
arrested and convicted of robbery? A. Yes. 

114 Q. And the same Melvin Leroy Wilson who on November 21, 
1952 was arrested and convicted of grand larceny and unauthorized use 
of a motor vehicle? A. November when? 


Q. 1952. A. November, 1952, I was arrested for grand lar- 


ceny and unauthorized use. 

Q. And the same Leroy Melvin Wilson, who on September 6, 
1943, was arrested and convicted for a housebreak, or breaking and 
entering with intent to commit rape in Delaware? A. I was arrested 
for that particular charge, but they found the man that had did it andI 
was turned loose. It was in Delaware. The man was sent to a asylum. 

Q. Is it not a fact that you were put on probation for that charge ? 
A. I don't know whether it was probation or not, because I was young 
and they sent me home to my mother. 

MR. SMITHSON: That's all. 

*x % cd 

115 METRO KRENITSKY 
took the witness stand, having been previously duly sworn, and was 
further examined and testified as follows: 
REBUTTAL 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Officer Krenitsky, when you were talking to the defendant 
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with regard to the 122 capsules in the hat in the hat 00x, did the defend- 
ant ever deny to you that those were his narcotics? A. No. 

MR. SMITHSON: Your witness. 

MR. DWYER: No questions. 

MR. SMITHSON: That's all. 

THE COURT: All right. Come to the Bench. 

(At the bench:) 

THE COURT: I take it--are there any special instructions that 
you want. You said that you did have some that you wanted to discuss. 

MR. DWYER: Yes, Your Honor. 

THE COURT: Have you got any? 

MR. SMITHSON: The only one I want is the usual constructive 
possession charge which I think Iam entitled to. Well, in this particu- 
lar case, Your Honor--no, Your Honor. In this case there is no re- 
quirement for constructive possession. 

THE COURT: I don't think so either. 

MR. SMITHSON: This is direct possession. I ask for no special 
instructions, Your Honor, except the usual instruction on the underlying 
credibility of a witness--interest in the outcome. 

117 THE COURT: Oh yes, the general charge. Give me the indict- 
ment, will you. I haven't got it. I want to get the statutory provision 
about presumption from possession. 

MR. SMITHSON: It's 4705(a), Your Honor. No-- 

THE COURT: The substantive one -is 4704 (a). 

MR. SMITHSON: And the second clause of that gives the pre- 
Sumption which is made out from the possession. 

THE COURT: What about the one about the-- 

MR. SMITHSON: There is also a presumption in the second 
part of 174, Title 21. 

THE COURT: Mr. Collins, get me 26 U.S.C. and 21 U.S.C. 
All right. That and the general charge is about what you want. And 
what about you ? 

MR. DWYER: I would object, of course, to the presumption, 
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Your Honor. 
THE COURT: The statutory presumption? 
MR. DWYER: The instruction on a presumption in this particu- 
lar case. Well, now let me make myself clear. I don't object to the 


statutory presumption. I am a little curious, frankly, as to how Your 


Honor is going to use it in the light of the Jackson case. 

Well, let me say, I will offer my proposed instructions and 
possibly Your Honor's ruling on that will indicate to me how Your Honor 
intends to rule. 

118 THE COURT: All right. 

MR. DWYER: I submit, Your Honor, to the Court the proposed 
instruction No. 1. For the record, Your Honor, might I read the in- 
struction to the court reporter? She says she doesn't get it in the 
record if I don't read it. 

THE COURT: Well-- 

MR. DWYER: You can Copy it in. 

DEFENDANT'S PROPOSED INSTRUCTION TO JURY - No. 1 

You are instructed that before you can convict the defendant, 
you must find that he possessed the narcotics found in the hat box. 

You are further instructed that you can't infer this possession, but that 
the term is used as in every-day language and must be that control and 
ownership which would eliminate all others from possession. This 
possession, like every other part of the Government's case, must be 
proven to your satisfaction beyond a reasonable doubt. 


Necessarily, the aforementioned possession must be a knowing 


DEFENDANT'S PROPOSED INSTRUCTION TO JURY - No. 2 
The jury is instructed that the law requires in the instant action 
that physical possession is essential in order to convict the defendant 
and that constructive possession is not sufficient, as a matter of law. 
119 THE COURT: Is this the only one? | 
MR. DWYER: No, Your Honor, I have another proposed in- 
struction, No. 2. 
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THE COURT: Well, I guess I better let the jury go out so we can 
argue these, if we want to, though I think we have pretty well covered 
them. 

MR. SMITHSON: Yes, Your Honor. 

MR. DWYER: I don't want to belabor it. As a matter of fact, I 
will submit it on what I have already argued to Your Honor, because 
that's the authority that I have and that's all I have. 

MR. SMITHSON: I object to them, Your Honor, because there 
is no requirement for either instruction because there is direct testi- 
mony with regard to the possession and so there is no need to instruct 
on constructive possession in this case which would only serve to con- 


fuse and mislead the jury. The same goes with regard to the second. 

THE COURT: Well, I think we better let them take a recess, 
anyway. 

(In open Court:) 

THE COURT: You can go out without the Marshal. Go inthe 
jury room until I call you, will you? 


(Whereupon, the jury retires to the jury room.) 

THE COURT: Well, the presumption that attaches to the buying, 
selling, or in any manner facilitating the "transportation, concealment, 

120 or sale of any such narcotic drug after being imported or brought 
in, knowing the same to have been imported contrary to law," it says, 
“whenever on trial for a violation of this section the defendant is shown 
to have, or to have had possession of the narcotic drug, such posses- 
Sion shall be deemed sufficient evidence to authorize conviction, unless 
the defendant explains the possession to the satisfaction of the jury." 

Now, that's with reference to the unlawful importation of the 
drug. And that says possession, or having had possession. 

‘Now, here there is evidence to show, and I guess that has to be 
left to the jury, that the owner--that the defendant admitted ownership 
of the narcotics. He denies that. He says he didn't admit that. 

But if they believe that he had admitted possession, I mean 
ownership, that would certainly imply possession, at some time. 
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MR. SMITHSON: Which I think is synonymous, Your Honor, but 
I say that there is no requirement under the facts of this to give any in- 
struction on constructive possession, because there is direct evidence 
in this case. There is no circumstantial case here, on that, because 
Your Honor submitted it solely on that by your restriction on the other 
evidence. 

THE COURT: Yes, I did. 

121 MR. DWYER: Well, my theory with respect to that, Your Honor, 
Mr. Smithson now appears to be arguing something different. If, in this 
case here, as Your Honor has pointed out earlier, the jury can find that 
he didn't admit ownership, but still can find, if you don't give an in- 
struction on constructive possession, they can still find that just having 


narcotics in the apartment was constructive possession, unless Your 


Honor instructs on it. 

And I think we have a right to have that doctrine negatived. I 
think this case does, I agree with Mr. Smithson, fall on whether or not 
he made a statement to the officers. 

Now, if Mr. Smithson wanted to submit this whole case to the 
jury on that one point, Iam willing, because that's what the case is all 
about. 

Did he make that statement to the officers or did he not? Now, 
if Mr. Smithson wants to say that, I will be perfectly happy for Your 
Honor to tell the jury that. 

I think that's the issue. If you don't care to delineate it, you are 
going to get into what Mr. Smithson is already trying to get into evi- 
dence, the fact that the narcotics were in the apartment, he hada key. 
All this evidence points to constructive possession. 

MR. SMITHSON: No, Your Honor. Counsel misunderstands me. 
I say that this defendant had control of the premises. It was his hat 
box. It was in his bedroom. It was his hat. And he made an admission 

122 of narcotics, ownership of the narcotics. They were his. That 
is the direct testimony following the search. 

Now, there is no question because he did own the place, he 
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admitted it from the stand. Now, Your Honor, the question as sub- 
mitted by counsel is that he wants two instructions on constructive pos- 
session given which are clearly against the law. They are clearly 
against that Jackson decision which I read to you here. 

My argument, and counsel misinterprets it, I don't say there 
is no such thing as constructive possession. I say that there is a good 
doctrine of constructive possession, but that his instructions are falla- 
cious. 

MR. DWYER: I rest on the case, Your Honor. I submitted a 
case law to Your Honor. I rest on that. 

MR. SMITHSON: I say to Your Honor, read that Jackson case 
which I read to you--may I borrow it for a second? 

MR. DWYER: Which one would you like? 

MR. SMITHSON: The one I read to him this morning. This was 
the instruction which was given, Your Honor. 

"Appellant's main contention is that in instructing the jury that, 
under the applicable statutes, the unexplained possession of narcotic 
drugs is sufficient evidence to authorize conviction, the trial court," 
they allege, "erred," in going on in its instruction in stating, "that 
actual, physical possession is not essential and that constructive pos- 

123 session is sufficient." 

Now, that is what was complained of. That was the gist. That 
is constructive possession. 

"These instructions," and this is the Court opinion, affirming 
the conviction, ''These instructions . . . were given only in connection 
with the charges ,'' which are the same charges here, "of selling not in 
or from the original stamped package."' Purchase, sell, dispense or 


distribute, not in or from the original stamped package, the way the 


indictment reads. 

"And facilitating concealment and sale," which is the second 
count of this indictment. 

Now the Court finds this instruction was given only in those two 


counts. "They were not given in connection with the charges in Counts 
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11 and 14 of selling narcotics without a written" order form. We don't 
have that count. We don't have a sale transaction here. 

"We find no error in the presentation of the case to the jury on 
these two counts," with that instruction given. Now, that is the con- 
structive possession count. 

His instruction, as he proposes it to you negatives the concept 
of constructive possession. And that's what my argument is directed to. 
I say it is a fallacious, misleading and incorrect instruction. 

MR. DWYER: If Your Honor please, just to set the record right 

124 here, aS Your Honor well knows, the count that they refer to in 


this Jackson case is the--well, basically, Your Honor knows that in a 


sale case, you have three counts. In a possession case, you have two 
of the same three counts. Now, those two counts, they are all-embrac- 
ing, sold, purchased, dispensed, distributed, everything else. Now, 
we have had that argument before. They cover every form of it. 

In the Jackson case, I think we have to look at the facts the Court 
of Appeals decided the case on. The Court of Appeals decided that 
Jackson case on the basis of a sale. Certainly their decision makes 
sense, when related to a sale, because, obviously, in a sale, you can 
have constructive possession, if two of you act jointly as aiders and 
abettors. © 

In the subsequent Jackson case, and in this very Jackson case, 

I think if Your Honor will check the counts, you will find that what the 
Court of Appeals is talking about is the possession. Now, we don't have 
to just rely on this Jackson case. We get another Jackson. I don't 
know whether he is related or not, but Ernest Jackson, the first that 
Mr. Smithson referred to, was April 8, '54. Then on December 19, 
1957, at 13918, the Ernest J. Jackson case. The Court of Appeals 
said that there is no statutory presumption of guilt on the part of an 
individual not shown to have been in "possession" of the drugs, but 
merely to have had access to the room of another where the drugs were 
hidden. We have gone over this last week. 

125 It cannot even be presumed that he knows the presence of the 
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drugs. While it is rational to infer evil intent for possession of drugs, 
it is not rational to infer it from possession of these keys. There are 
too many other and perfectly legitimate reasons why appellant could 
have had keys to his nephew's room. 

But the fact of his possessing the keys does not warrant placing 
on him the burden of proving his innocence. 

I think, Your Honor, those words by the Court of Appeals are 
dispositive. And, asI say, Mr. Smithson says that Iam misconstru- 
ing the law. I doubt it, Your Honor. I could be wrong. I will submit 
that to Your Honor. 

These are the cases for Your Honor to check. 

MR. SMITHSON: Counsel has not pointed out to the Court this 
fact, that under the sale counts, where there are three counts involved, 
there is no presumption. It is only under the last two which are the 
two we are trying that the presumption arises of constructive possession. 


Therefore, his instruction negativing constructive possession goes in the 


light and flies in the face of the statute. 


THE COURT: Iam trying to find that part of the statute about, 
not about the fraudulent importation, but the other one. 

MR. SMITHSON: Your Honor, the code is broken down. It reads 
rather peculiarly. 4704(a) is the provision which is not in or from the 

126 original stamped package. 

THE COURT: I want to see the presumption that arises. 

MR. SMITHSON: It's in the latter part of that section, Your 
Honor, of that statute. I believe I could find it, Your Honor, if I 
might assist the Court. | | 

THE COURT: "And the absence of appropriate taxpaid stamps 
from narcotic drugs shall be prima facie evidence of a violation of this 
subsection by the person in which possession the same may be found." 

MR. SMITHSON: And that is only in that--what we have classi- 
fied, generally speaking, as possession counts, and that's what's 
charged. 

THE COURT: Well, he is trying to get me to tell the jury that 
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possession as used here means-- 

MR. SMITHSON: Has to be actual, physical possession and that's 
not so. The very case he cites to you, Jackson, says that. You see, 
what Mr. Dwyer is trying to do, Your Honor, and I don't blame him for 
it, but he takes two Jackson cases. 

The first one which is the one that I have read to you twice to- 
day-- 

THE COURT: That seems to be explicit on the proposition of 
constructive possession is sufficient. 

MR. SMITHSON: That is sufficient and the instruction should 

127 be given. 

Now, the second Jackson, which is Ernest Jackson, there is a 
factual basis in this and that is what he is trying to carry over into this 
instruction to Your Honor, to destroy constructive possession. 

That opinion does not say constructive possession should not be 
given. All it says is that the factual basis is insufficient to show any 


‘possession, actual or constructive . 


THE COURT: I think it talks about the possession of a key-- 
MR. SMITHSON: That's all. 


THE COURT: --To somebody else's room. 

MR. SMITHSON: That's right. And we are not faced with that. 
This defendant says, "This is my room." We have the door tried by the 
police officer in it. It's clearly his room. 

THE COURT: Iam inclined to agree with you. 

MR. DWYER: But in this case, Your Honor, you have got six 
other people living in the room. | 

THE COURT: You have got other people occupying the house. 
It hasn't been shown that they have the complete control of the house. 

MR. DWYER: But it doesn't show the defendant has, either. 
You got six people living in the--Your Honor, I may be missing some- 
thing here, Your Honor, but the testimony, Your Honor has heard was 

128 that some six people had access and were living here in a house. 
Now, certainly, to say that when six people live in a place, one 
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of them has exclusive control because he has a key-- 

THE COURT: No, I don't think the key in and of itself is enough. 

MR. DWYER: Well, that's all Your Honor has. 

THE COURT: No, he said the narcotics were his. 

MR. DWYER: That's part of the testimony, but I am talking now 
of Mr. Smithson has made much of this control. That's what I am talk- 
ing about. Whether the narcotics are his or not, I agree is a jury ques- 
tion. 

Whether he said it or didn't say it, that's for the jury to decide. 
But we are talking now about control of the possibility and the request, 
my request to Your Honor was to-- 

THE COURT: What about my leaving it to the jury to determine 
whether or not he had control of these ? 

MR. DWYER: Well, I think Your Honor eventually is going to 
have to do that, but the jury--I think the defendant has a right to have 
the jury told what control is, which is what I tried to do in proposed 
Instruction No. 1. But I think that the Jackson cases make it mandatory 


that the jury be told that there isn't any constructive possession. And I 
think they do. 
129 THE COURT: Well, I don't think as a general proposition of law, 


that constructive possession is not sufficient. It may be that there is a 


question here as to whether there was constructive possession or not, 
in view of the fact that he says these other people had the right to the 
premises just as much as the defendant did. 

MR. SMITHSON: That's his testimony, Your Honor, but when it 
goes to the question of what the officer testified, ''This is my key. I 
rent the place from Harvey. Don't bother Harvey. He's a square," 
so it's a fact question. 

THE COURT: Well, it's a fact question. That makes it. 

MR. SMITHSON: That's right. Therefore, you should give the 
constructive possession instruction, but I don't say, I earnestly insist 
that if Your Honor give those two instructions, you are going to mislead 
the jury and that they are definitely fallacious. 
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THE COURT: Well, Iam not disagreeing with you on that, but 
I am saying that I am not too certain that it can be said as a matter of 
law that this man had constructive possession of the house or what was 
in it. 

MR. SMITHSON: Oh, yes, Your Honor, it can be said he had 
constructive possession. It doesn't mean he had exclusive possession. 

THE COURT: Well, if all six people had constructive posses- 

130 sion, I don't know whether that makes it constructive posses- 
sion of the defendant. 

MR. SMITHSON: Your Honor, the only testimony that there 
were six people came from the defendant. 

THE COURT: I know that, and I wouldn't maybe believe it, if I 
was a juror-- 

MR. SMITHSON: That's correct. 

THE COURT: But after all it isn't a question of law. 

MR. SMITHSON: All right, Your Honor, but if at any time a 
defendant can come in and say, and there was no one else found there 
but he and Watson, if he can come in at any time and say, "Oh, no, I 
rent this place, but I got other people living there too,"-- 

THE COURT: Yes. 

MR. SMITHSON: Then you are going to totally destroy the con- 
cept of constructive possession. I don't say that that's true. I say it 
ought to be submitted to the jury on this basis. It is under these in- 
structions, it is alleged the defendant had actual as well as constructive 
possession, that that is a question of fact for you as a jury to determine, 
whether he did, in fact, have actual or constructive possession. 

If you find that he did beyond a reasonable doubt have actual or 
constructive possession, this presumption follows if you find, in fact, 


he did fail to make an adequate explanation to you of his possession of 
the drugs. If you find that he didn't have possession of the drugs in 


131 any way, actual or constructive, then you must find him not 


guilty, but Iam saying-- 
THE COURT: That's all Iam saying now, that it shouldn't--in 
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these circumstances, probably be left to the jury to determine whether 
he did have such possession. 

MR. SMITHSON: That's true, Your Honor. I am in full accord. 
But what counsel is after is for you to give those two instructions. 

THE COURT: Well, Iam not going to do that. 

MR. SMITHSON: Thank you. 

THE COURT: But I do think I should instruct the jury that it's 
for them to determine whether, under the evidence, it's been shown 
that he did have actual or constructive possession. 

MR. SMITHSON: That, I agree with, Your Honor, is perfect. 

MR. DWYER: But, in order to make my position abundantly 
clear, Your Honor, I think Your Honor is correct up to the point where 
you say that they can make a decision and if they find that he had con- 
structive possession, the thing Iam predicating my case on, Your 
Honor, I think the jury should be told that as a matter of law, if they 
found that he has constructive possession, the law doesn't recognize 
it here in effect, in a possession narcotics case, when you have six 

132 possessing it, because otherwise any one of those six people 
could be convicted on that evidence. 

If the jury finds it's constructive possession, you have unrebut- 
ted testimony from the Government that there were at least two people 
there, living there, Wilson and Watson. And you have unrebutted tes- 
timony from the defendant which you can believe or not believe, but I 
think you got to believe it, was not denied, that there were six other 
people there. 

THE COURT: Well, six other people just simply living there 
doesn't mean that they have charge of the premises. 

MR. DWYER: No, Your Honor. I agree with Your Honor, it 
doesn't mean that, but under the Collis and the Jackson cases certainly 


then the jury can speculate if they did have possession or control. 


What is possession or control? That's a very loose term, Your Honor. 
And you have had no testimony here that he did have it except by his 
alleged statement that the man whose name the apartment was in didn't 
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know what was going on. 

Well, does that indicate that he had control? I think Your 
Honor is submitting a question to the jury they can speculate on. And 
ordinarily I think it would be prejudicial, but in a narcotics case, I 
think it's particularly prejudicial because they are going to convict if 
they can. Let's face it. It's a narcotics case and that's it. 

THE COURT: Well, I think I'll give the instruction I just inti- 

133 mated and we will let the Court of Appeals define it further, 
if necessary. 

MR. SMITHSON: All right, Your Honor. I understand then for 
the record that both instructions as proposed by the defendant are denied. 

THE COURT: That's right. But I will frame an instruction that 
leaves it to the jury to determine whether from the evidence they find 
that this defendant had actual or constructive possession of the narco- 
tics in the case. 

* * * * 

158 THE COURT: Now, members of the jury, Iam satisfied you 
understand from what has been said that this defendant is charged with 
two offenses, which are set forth in the first and second counts of the 
indictment. 

The first count charges an offense that is a violation of Section 
4704 of the United States Code. That section reads this way: "It shall 
be unlawful for any person to purchase, sell, dispense, or distribute 
narcotic drugs except in the original stamped package or from the origi- 
nal stamped package; and the absence of appropriate taxpaid stamps 
from narcotic drugs shall be prima facie evidence of a violation of this 
subsection by the person in whose possession the same may be found." 


In other words, the finding of narcotic drugs in the possession 


of a person is sufficient to convict him of a violation of this offense, 


159 of having purchased said narcotic drugs from other than a 
properly stamped package. 
In other words, it's the presumption of law that arises from the 
proof of having found narcotic drugs in the possession of someone. 
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Now, the second count is predicated upon Section 174, of the 
United States Code, which provides that "‘if any person fraudulently or 
knowingly imports or brings any narcotic drug into the United States 
of any territory under its control or jurisdiction, contrary to law, or 
assists in so doing or receives, conceals, buys, sells, or in any man- 
ner facilitates the transportation, concealment, or sale of any such 
narcotic drug, after being imported or brought in, knowing the same 
to have been imported contrary to law, such person shall upon convic- 
tion be"' punished as is provided in the statute. 

And it provides further, "whenever on trial for a violation of 
this section, the defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed sufficient evi- 
dence to authorize conviction, unless the defendant explains the posses- 
Sion to the satisfaction of the jury." 

Now, that's the second count. They all have to do with the same 
narcotic drugs. It's an illustration of the fact that the Congress has 
enacted certain laws dealing with the question of narcotic drugs. One 

160 of them, as I have said, provides that the legitimate sale of 
such narcotic drugs shall be from a certain stamped package, that is 
provided by law to be made with respect to legitimate narcotic drugs. 

Another act is that it shall be unlawful to have drugs that have 
been unlawfully brought into the United States. And the law provides 
that where narcotic drugs are found in the possession of somebody, that 
that person shall be considered guilty of having dealt with those drugs 
after having been unlawfully brought into the country, the presumption 
being that they knew that they were unlawfully brought into the country. 

And that is the second offense that's here provided. Now, then 
it will be readily seen that the core of the whole thing is that the nar- 
cotic drugs be found in the possession of Someone, and it not being ex- 


3 


plained or shown that they did come from a properly stamped nackage 
used for legitimate drugs, and did not show that they were properly 
brought into the United States, not contrary to law as is charged and 
the presumption being that they were unlawfully brought into the United 
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States, unless they did show that they were lawfully imported. 

So it is the possession of such drugs in the absence of those 
proper explanations which justify the conviction of a person under 
either one or both of these counts with which this defendant is charged. 

161 — Now, it is true that any person charged with this offense is pre- 
sumed to be innocent, just as anyone charged with any criminal offense 
is presumed to be innocent, unless and until facts are shown from which 
arises the presumption that I have stated by law, that he is guilty,or 
unless it is otherwise shown by evidence that he is guilty, in which 
event the presumption of innocence then disappears. 

Now, it is true that the burden of showing such facts which 
shows a person to be guilty, or which gives rise to this inference of 
guilt that the statute provides, the burden of proving those facts is upon 
the Government, and the presumption of innocence shields him from 
conviction, unless and until evidence is produced which shows that this 
person is guilty of such offense or offenses beyond a reasonable doubt. 


Now, a reasonable doubt does not mean a mere speculative or 


possible doubt. That kind of a doubt might attend any human transac- 


tion. 


It means a substantial doubt. It means that kind of a doubt which 
if you had with respect to the affairs of your every day life of a more 
serious nature, would give you pause and make you hesitate and honestly 
question whether the matter under consideration is true or not true. 

Now, if you have that kind of a doubt respecting the guilt of this 
defendant, respecting the truth of any fact or facts from which you make 

162 a reasonable inference of such guilt, or respecting the element, 
any necessary element to the offense, I say if you have that kind of a 
doubt respecting such a thing under consideration as I have mentioned, 
then you have a reasonable doubt as that term is here used, and in 
that event , you should give the benefit of such doubt to the defendant and 
find him not guilty. 

If, on the other hand, you believe the matter under considera- 
tion, the guilt of the defendant, the existence of the necessary element 
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or elements of the offense, or the truth or fact or facts from which you 
make a reasonable inference of such guilt; I say if you believe such 
matter under consideration to the point where you have an abiding con- 
viction that it's so, where you believe it to be so to a moral certainty, 
then it can be said that you believe that particular thing beyond a rea- 
sonable doubt, as that term is here used. 

Now, there has been some evidence given in this case concern- 
ing previous convictions, of this defendant, for certain criminal offen- 
ses. 

Now, that evidence was admitted for one purpose and one pur- 
pose only. It is not evidence of guilt of the defendant in this case. 

And it would not have been admitted in evidence except for the fact that 
he took the stand as a witness. 

Now, it is not the law that because a person has been convicted 
of a previous criminal offense, that he cannot or will not tell the truth 

163 as a witness. 

If that was the law, he would not be allowed to take the stand 
aS a witness. But it is the law that the jury has the right to know 
whether or not a person who takes the stand as a witness, whether he 
be a defendant or not, has been previously convicted of an offense, in 
order to help them determine whether or not that person is telling the 
truth as a witness on the stand. 

In other words, it is a fact which you may consider on the ques- 
tion of the credibility of the witness, that is, whether or not you should 
accept as true what he has told you as a witness on the stand. 

You have a right to consider it and give it such weight as you 
think it should have. 

Now, you are the sole judges of the facts in the case. It is for 
you to determine what those facts are from a consideration of the evi- 
dence, by rejecting such part or parts as you do not believe to be true 
and accurate, and basing your judgment on that which you do believe 
to be true and accurate. 

Now, in doing that, you take your recollection of the evidence. 
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And if your recollection differs from that expressed by counsel for 
either party, or should it differ from that expressed by the Court, if 
I have had occasion as I sometimes do have, to express my recollection 
of the evidence for certain purposes I have to act upon, you will now 
take your own recollection of the evidence and not that of counsel, nor 
164 of the Court. 

You are also the sole judges of the credibility of the witnesses, 
that is, it's for you to determine to what extent you believe the evidence 
given by the witnesses has been true and accurate and what evidence, 
if any, which has been given, is not true and accurate. 

Now, there are certain principles or guides which are not in- 
fallible and you don't have to follow them, but which out of long, long 
years of experience, the law has recognized to be reliable ones, and 
SO you may use them to such extent and such extent only as you believe 
they are helpful to you in arriving at the truth. 

For instance, in weighing the testimony of any witness, you 
may consider the opportunity or lack of opportunity of the witness to 
have observed and to know the matters concerning which that witness 
has testified. 

You may consider the opportunity or lack of opportunity of the 
witness to have accurately related and recollected what the witness did 
observe and know. 

You may consider the interest, if any, which any witness has in 
the outcome of the trial, and consider and determine whether such in- 
terest, if any, he has or has not, colored or affected the testimony of 
that witness. 

You may consider whether it has been shown that any witness is 
biased or prejudiced either for or against either party to this cause, 


165 and whether or not such bias or prejudice, if any, has or has 


not colored or affected the testimony of that witness. 

If you believe it has been shown that any witness has testified 
falsely concerning any material fact in the case as to which the witness 
could not reasonably have been honestly mistaken, you have the right to 
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disregard and reject entirely all that that witness has testified to, upon 
the principle that one who testifies falsely concerning one material fact, 
may be testifying falsely concerning others or all, or, in any event, 
such a witness is not sufficiently reliable to compel a jury to base its 
judgment on the testimony of that sort of a witness. 

Now, while you have the right to do what I have just said, you 
are not required to do it. You may accept as true part of what a wit- 
ness has testified to, if you believe it to be true, even though you do 
reject as false other parts of the testimony of that witness, which illus- 
trates the wide latitude which the law leaves to your good sound judg- 
ment and discretion as to what weight you will give to the testimony of 
such a witness. 

Now, if after weighing all of the evidence in this case and reject- 
ing such part or parts as you do not believe to be true and accurate, and 
basing your judgment on that which you do believe to be true and accu- 

166 rate, you believe it has been shown that this defendant is guilty 
of either one or both of the counts of the indictment with which he is 


charged, which I have explained to you, and you believe that beyond all 


reasonable doubt as I have explained that to you, it would be your duty 
to find the defendant guilty, as to such count or counts as you so be- 
lieved him to be guilty beyond a reasonable doubt. And in that event 
that should be the form of your verdict. 

If, on the other hand, after considering all of the evideme and 
rejecting such part as you do not believe to be true and accurate, and 
basing your judgment on that which you do believe to be true and accu- 
rate, you believe that the defendant is not guilty of either one or both 
of these counts of the indictment with which he is here charged, as I 
have explained that to you, or if you have a reasonable doubt that he is 
guilty of the offense or offenses so charged, it would then equally be 
your duty to find the defendant not guilty of such count or counts as you 
do not believe him to be guilty of or as to which you have a reasonable 
doubt as to his guilt. 

And in that event , that should be the form of your verdict. 
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Is there any charge other than those that I have already passed 

upon which counsel thinks that I should give ? 
167 MR. SMITHSON: No objection and no requests, Your Honor. 

MR. DWYER: None other than has been indicated, Your Honor. 

THE COURT: Well, I understand that. The Clerk will now ex- 
cuse the alternate with the thanks of the Court for his service in this 
case, in standing ready to take the place of any juror who might become 
sick or otherwise disqualified. 

And upon the! excuse of the alternate, the jury will retire, choose 
one of your number as foreman, and consider your verdict. 

When you have arrived at a unanimous verdict, and remember 
it is your duty to arrive at a unanimous verdict if you can conscien- 
tious ly do so, notify the bailiff and the Court will receive your verdict. 

If, during the course of your consideration, you discover that 
some point of law which I have tried to explain to you has not been made 
clear, you may let me know through the bailiff and I shall try to make 
that point clear. 

The Marshal will arrange to take you to lunch before you begin 
your consideration of your verdict. 

The Court will now recess until 1:45 or pending such other mat- 


ters as may come before the Court. 
x * 


[ Filed April 20, 1959] 
On this 20th day of April 1959 came again the parties aforesaid 
in mamner as aforesaid and the same jury as aforesaid in this cause, 


the hearing of which was respited on Thursday April 16, 1959; where- 
upon after hearing further of the evidence, arguments of counsel and 
charge of the Court, the alternate jurors are discharged and the jury 
retires to consider their verdict; whereupon the said jury returns into 
Court and upon their oath say that they find the defendant guilty as 
charged. 
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By direction of 


JAMES W. MORRIS 
Presiding Judge 
Criminal Court #2 


HARRY M. HULL, Clerk 


eresent By W. Collins 
United States Attorney Deputy Clerk 


By Fred Smithson 


Asst. U.S. Attorney 
x * Ox 


[ Filed June 4, 1959] 
JUDGMENT AND COMMITMENT 

On this 29th day of May, 1959, came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, John J. 
Dwyer, Esq. 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of VIO. Title 26, 
Sec. 4704a, U.S. Code; Title 21, Sec. 174, U.S. Code, as charged and 
the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Six (6) years. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 


fied officer and that the copy serve as the commit ment of the defendant. 


/s/ Jas. W. Morris 
United States District Judge 
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[ Filed June 2, 1959] 
| NOTICE OF APPEAL 


Name and address of SEES als LEROY WILSON, 
200 19th St., S. E. 
Washington, ’D. C. 


Name and address of appellant's attorney: 
I want the Court to appoint one . 
Offense: Violation of narcotic laws 
Concise statement of judgment or order, giving date, and any sentence: 
six years 5/29/59 
Name of institution where now confined, if not on bail: 
D. C. Jail 
I, the above-named appellant , hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


eae | /s/ Leroy Melvin Wilson pro se 
Date Appellant 


(want one appointed) 


Attorney for Appellant. 
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LEROY M. WILSON, 
Appellant, 
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UNITED STATES OF AMERICA, 
Appellee. 


Appeal from Judgment of the 
United States District Court 
For the District of Columbia 


John H. Pratt 
905 American Security Building 
Washington 5, D. C. 
Counsel for Appellant 


Appointed ty the District Court. 


Washington, D. C. 
October /(,, 1959 
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1. Whether the District Court erred in 
refusing to grant appellant's re- 


quested instructions. 


Whether the District Court erred 
in failing properly to define 
"possession" in its charge to the 


jury. 


Whether the District Court's 
errors were prejudicial to 


appellant. 
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IN THE. 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ee 
No. 15191 
ewe 


LEROY M. WILSON, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


STEERER 
Appeal From Judgment of the 


United States District Court 
For the District of Columbia 


ec 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Leroy M. Wilson, the appellant, was convicted 
in the United States District Court for the District of 
Columbia on two counts for narcotics violations, the first 


under 26 U.S.C.A., §4704(a), and the second under 21 


1 
U.S.C.A., §174. (J.A. 71) The District Court had juris- 


diction to try defendant for such offenses. 18 U.S.C.A., 


"JA." refers to pages of Joint Appendix; "R." denotes 
Dbages of the transcript of testimony filed as vart of 
the record on apneal in this Court. 





ae 


$3231. This Court has jurisdiction upon appeal to review 


the judgment of the District Court. 28 U.S.C.A., $1291. 


STATEMENT OF THE CASE 


On February 13, 1959, officers of the Metropoli- 
tan Police, acting under a search warrant, forced entry 
into a three-room apartment located at 1620 Rosedale Street, 
N. B., in the District of Columbia. (J.A. 8-10, 12-13, 18- 
19; R. 7-10, 20-21, 47-48) Appellant and one Albert Watson 
were present in the apartment at the time of entry. (J.A. 
9-10, 11, 18-19; R. 9-10, 13-14, 48) Search produced nar- 
cotics in two places in the apartment, i1.e€., approximately 
30 capsules in clothing belonging to Watson and 122 cap- 


Sules in a hat box also containing a hat belonging to 


appellant. (J.A. 13-14, 19; R. 21-22, 49) Also, certain 
2 


narcotics paraphernalia were found in the pocket of an 
army field jacket, the ownership of which Watson first ad- 
mitted and then denied, and also in a dresser drawer in the 
bedroom where Watson was found sleeping. (J.A. 15-16, 21- 


22; R. 25-26, 57-58) 


Appellant and Albert Watson were arrested and 
held for the Grand Jury, which, on March 17, indicted 


each on Separate counts for violating 26 U.S.C.A., 


> 


The term "paraphernalia" is used to describe such assorted 


items as hypodermic needles, Syringes, eyedropper, tourni- 
quets, cookers, and cellophane bags. 





me 


§4704(a), and 21 U.S.C.A., §174. Both were arraigned and 
pleaded "not guilty." (J.A. 3) Watson, after denial of a 
motion to suppress evidence filed on his behalf, changed 
his plea to "guilty" and, on May 29, received a sentence 
of 20 months to five years. (CR. 173) Appellant was tried 
before a jury in a trial commencing April 16, was found 
guilty on both counts, and, on May 29, received a sentence 
of six years. (J.A. 71; R. 173) At the time of sentence, 
appellant moved and was granted permission to appeal in 
forma pauperis. (R. 173) On June 2, appellant filed 

pro se a notice of appeal and on June 9, the District 
Court appointed present counsel to represent the appellant 


“for purposes of appeal." (J.A. 72) 


STATUTES AND RULES INVOLVED 


The pertinent statutes and provisions of the 


Federal Rules of Criminal Procedure are: 


United States Code Annotated, Title 28, 21291. 
Final Decisions of District Courts: 

"The courts.of appeals shall have juris- 
diction of appeals from all final decisions of 
the district courts of the United States, the 
District Court for the Territory of Alaska, the 
United States District Court for the District 
of the Canal Zone, and the District Court of 
the Virgin Islands, except where a direct re- 
view may be had in the Supreme Court." 


United States Code Annotated, Title 26, 84704(a). 
Packages: 


"Ca) General Requirement.--It shall be unlawful 
for any person to purchase, sell, dispense, or 
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pleaded “not guilty." (J.A. 3) Watson, after denial of a 
motion to suppress evidence filed on his behalf, changed 
his plea to "guilty" and, on May 29, received a sentence 
of 20 months to five years. (R. 173) Appellant was tried 
before a jury in a trial commencing April 16, was found 
guilty on both counts, and, on May 29, received a sentence 
of six years. (J.A. 71; R. 173) At the time of sentence, 
appellant moved and was granted permission to appeal in 
forma pauperis. (R. 173) On June 2, appellant filed 

pro se a notice of appeal and on June 9, the District 
Court appointed present counsel to represent the appellant 


“for purposes of appeal." (J.A. 72) 
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The pertinent statutes and provisions of the 
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United States Code Annotated, Title 28, 21291. 
Final Decisions of District Courts: 

"The courts.of appeals shall have juris- 
diction of appeals from all final decisions of 
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distribute narcotic drugs except in the original 
Stamped package or from the original stamped 
package; and the absence of appropriate tax- 
paid stamps from the narcotic drugs shall be 
prima facie evidence of a violation of this 
subsection by the person in whose possession 

the same may be found." 


United States Code Annotated, Title 21, 2174. 
ortation or narcotic rugs pro 1tTea5 
ena s$ eviaicences 


"Whoever fraudulently or knowingly im- 
ports or brings any narcotic drug into the 
United States or any territory under its 
control or jurisidction, contrary to law, 
or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, 
concealment, or sale of any such narcotic 
drug after being imported or brought in, 
knowing the same to have been imported or 
brought into the United States contrary to 
law, or conspires to commit any of such 
acts in violation of the laws of the United 
States, shall be imprisoned not less than 
five or more than twenty years and, in 
addition, may be fined not more than 
$20,000. For a second or subsequent of- 
fense (as determined under section 7237(c) 
of the Internal Revenue Code of 1954), the 
offender shall be imprisoned not less than 
ten or more than forty years and, in addi- 
tion, may be fined not more than $20,000. 


‘Whenever on trial for a violation of 
this section the defendant is shown to have 
or to have had possession of the narcotic 
drug, such possession shall be deemed suf- 
ficient evidence to authorize conviction 
unless the defendant explains the possession 
to the satisfaction of the jury. 


“*For provision relating to sentencing, 
probation, etc., see section 7237(d) of the 
Internal Revenue Code of 1954." 


Federal Rules of Criminal Procedure. Rule 30. 
Instructions:  . . . .  . . " —~ 


"At the close of the evidence or at such 
earlier time during the trial as the Court 
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reasonably directs, any varty may file written 
requests that the court instruct the jury on 
the law as set forth in the requests. At the 
same time co>dies of such requests shall be fur- 
nished to adverse parties. The court shall 
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requests Drior to their arguments to the jury, 
but the court shall instruct the jury after the 
arguments are completed. No »varty may assign 
as error any portion of the charge or omission 
therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating 
distinctly the matter to which he objects and 
the grounds of his objection. Opportunity 
shall be given to make the objection out of 

the hearing of the jury." 


Federal Rules of Criminal Procedure. Rule 52, 
armless Error and ain Brror: 


*x* * * 


"(b) Plain Error. Plain error cr defects 
affecting substantial rights may be noticed 
although they were not brought to the atten- 
tion of the court." 


STATEMENT OF POINTS 


It was error for the District Court to 
refuse to grant appellant's requested 


instructions. 


Whether or not the District Court erred 
in failing to grant appellant's requested 
instructions, the Court erred in failing 
properly to define "nrossession" in its 


charge to the jury. 


The District Court's errors were not 
harmless but were highly prejudicial 


to adbdellant. 
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SUMMARY _OF ARGUMENT 


The two statutes under which appellant was in- 
dicted and convicted make it unlawful (1) to purchase or 


sell narcotics except in the original mackage with tax- 


paid stamps (26 U.S.C.A. 84704(a)) and (2) to purchase, 


sell, or conceal narcotics, or to facilitate the same, 
knowing that the narcotics have been imported into the 
United States contrary to law (21 U.S.C.A. $174). There 
was no evicence that appellant "purchased, sold, dis- 
pensed or distributed" narcotics not in or from the 
original stamped package as charged in the first count 
of the indictment. There was likewise no evidence that 
he facilitated the concealment and sale of drugs, know- 
inz them to have been illegally imvorted, as charged in 
the second count. The prosecution was forced to rely 
upon Drovisions aDdpearing in both statutes to the sub- 
stantial effect that unexnlained possession of narcotic 
drugs shall raise a »resum>tion that the statute has 
been violated by the person in whose possession the 
narcotics are found. The use of the presumption in 

aid of proof of every element of the offsnese is »Drop- 
erly confined to cases where an accused has "possession" 


of the drugs. 


The basic facts concerning the search and 


seizure of narcotics and narcotics paraphernalia are not 
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disputed. It is conceded that the narcotics for the 
"S0ssession" of which anpellant was tried and convicted 
were found in a hat box containing a hat owned by 
appellant and that nc narcotics or paraphernalia were 
found in appellant's physical possession or in his 
clothes. It is also undisputed that the apartment was 
leased by another person, that appellant had a key to 
it, and that several »versons had access to the apart- 
ment and used it. It is part of the record that 
Albert Watson, who was arrested with anpvellant, ad- 
mitted to the »ossession of narcotics found in his 


clothes and has leaded "guilty" thereto. 


It is stbmitted that the undis>vuted facts 
are as consistent with a>dpellant's lack of possession 
aS with his »ossesSior. The instructions requested 
but denied by the lower court would have vdointed ud 
this fact and would have furnished the jury with 
necessary guidance in its determination of this prin- 
cipal issue. Instead, the court denied the instruc- 
tions requested, and, although it »romised to frame 
an instruction which would leave to the jury the ques- 
tion whether appellant had actual or constructive 
possession, failed to do so. The charge as given 
the jury, which was little more than a Daraphrase 
of the two statutés, carries the rather clear impli- 


cation that the facts themselves Showed >ossession by 
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someone and thereby gave rise to the statutory presump- 
tion. Appellant's counsel at trial made timely objec- 


tion to the charge as given. 


Since adbpellant alone was before the court and 


the possibility of possession by someone else was not ad- 


verted to, the jury quite naturally reached the verdict 
rendered. It is submitted that the Court's failure to 
give the requested charge, and, more particularly, in its 
charge to the jury to define the legal meaning of "“posses- 
Sion," permitted the jury to speculate and was plain error 
requiring reversal. 


ARGUMENT 


1. The District Court Erred in Refusing to 
Grant Appellant's Requested Instructions. 


There was no evidence that appellant “purchased, 
sold, dispensed, or distributed" narcotics not in or from 
the original stamped package in violation of 26 U.S.C.A., 
$4704(a), as charged in the first count of the indictment. 
There was likewise no evidence that he facilitated the con- 
cealment and sale of narcotic drugs, knowing them to have 
been illegally imported, in violation of 21 U.S.C.A., $174, 
as charged in the second count. he prosecution, in order 
to prove the above violations, placed entire reliance on 
the provisions common to both statutes which state, in sub- 
stance, that the unexplained possession of narcotics drugs 
shall raise a presumption that the statute has deen violated 


by the person in whose possession the narcotics are found. 
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More precisely, these statutes create this presumption in 
the following language: 

26 U.S.C.A., 84704(a): 

"k * *and the absence of appropriate 

taxpaid stamps from narcotics drugs shall 

be prima facie evidence of a violation of 

this subsection by the person in whose 

possession the same may be found." 

21.U.S.C.A., 8174: 

"Whenever on trial for a violation of 

this section the defendant is shown to have 

or to have had possession of the narcotic 

drug, such possession shall be deeme1 suf- 

ficient evidence tc authorize conviction 

unless the defendant explains the pos- 

session to the satisfaction of the jury." 
The constitutional valicity cf this statutory presumption 
depends upon proof of possession because there is a ra- 
tional connection between the possession of narcotics 
and the ultimate fact presumed, i.e., violation of the 
Statute. Yee Hem v. U.S. (1925), 268 U.S. 178, 69 L ed 
904; Casey v. U.S. (1928), 276 U.S. 413, 72 L ed 632. 
Possession must be established before the statutory pre- 


sumption becomes operative. Bates v. U.S. (1955), 95 


U.S.App.D.C. 57; Frazier v. U.S. (1947), 82 U.S.Ap».D.C. 


332. 


On the other hand, »vossession, to form the 
basis for the statutory presumption, cannot itself be 
presumed. To do so would be to raise a presumption 
on a presumption or an inference on an inference, 
thereby relieving the Government of its burden to 


prove the defendant guilty beyond a reasonable doubt. 
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For this reason, this Court has insisted upon oroof of 
actual DSossession, insteac of so-called "constructive 
possession." In the Edward Jackson case, also involving 
narcotics charges (94 U.S.AD>.D.C. 71), this Court de- 
clined to approve the following charge of the lower 
court (Criminal No. 448-53, at rage 467): 
"In this connection, you are instructed 

as a matter of law that >ossession means not 

merely actual, >hysical >ossession, but in- 

cludes constructive Ddossession as well. Con- 

Structive >Dossession occurs when 2 Derson 

does not have within his hands or grasp the 

article in question, but does have dominion 

and control over the article." 
Again, in the Collis case, this Court rejected the Govern- 
ment's claim of constructive »ossession by the statement 
that the evidence taken alone or aided by reasonable 
inferences flowing therefrom did not indicate that the 
appellant at any time had ">rossession or control of 


narcotics." Collis v. U.S. €1957), 101 U.S.AD».D.¢. 
160. 


More recently, in the case of Ernest jackson, 
this Court reversed a conviction uron the same two counts 
as are here involved, when the nrincipal evidence of 
">rossession" of the narcotics was possession of a key 
to the room in which the drugs were found and a key 
to the front door of the house. Jackson v. U.S. (1957), 
102 U.S.App.D.C. 109. This Court said in >ertinert dart 
(102 U.S.A>p.D.C. at 110): 
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"The statutory presumptior rests cn a 

factual presumption that cre who has ur- 

Stamped Crugs in his possession has them 

for an unlawful purvose. There is no statu- 

tory presum>tion of guilt on the > vart of an 

individual not shown to. have been in 

*possession’ of the drugs, but merely to 

have had access to the room of another 

where the drugs were hidden. It is dcoubt- 

ful whether such a >resumption could be 

uvheld, for it cannot be factually pre- 

sumed that a onerson having a key to 

another's room has control of the drugs 

hidden therein." 

so far as counsel has been able to ascertain, 
there is no recorded case in this jurisdiction where 
so-called “constructive >ossession™ has been vermitted 
as the basis for the legislative presumption that the 
Statute has been violated. There must be direct or 
3 

circumStantial proof of actual »ossession, which 
has been definec to mean physical »ossession on con- 
trol over the narcotics. Bates v. U.S., suora. (nar- 
cotics outside doorway where ceferdant was standing); 
Williams v. U.S. (1925), 55 App.D.C. 239 (physical 
possession in agent); Robinson v. U.S. (1623), 53 Anp.D.C. 
96 (narcotics under stripd of weather board outside of 
house). In other words, absent physical possession 
itself, the facts must show such dominion and control 
over the article itself that they constitute circum- 


stantial evidence of actual possession. Such 2 showing 


would be made in the normal case by proof of ownershi>d 


There is a very real difference between circumstantial 
evidence of possession and mere constructive possession. 
Cf., Bates v. U.S. (1955), 95 U.S. 57. 
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or sole access to or control over the >remises where the 
narcotics are found. Pierriero v. U.S. (1921), 271 F. 


S12. 


In the present case, the following facts were 


undis vuted: 


i. The lease of the avartment at 1620 


Rosedale Street, N.E., by one Harvey. 


2. The cccuvancy of said a>vartment 
by appellant, Dy Albert Watson, and by 
fur other persons with the apvarent ver- 
mission of the lessee, Harvey, and the 
possession of a key to the >remises by 


apoellant. 


3. The arrest of appellant anc 


Albert Watson in said apartment. 


4. The finding of narcotics in the 
bedroom in a pair of »ants belonging to 
Watson, which narcotics he acmitted were 


iS. 


5S. The finding of certain narcotics 
DaraDhernalia in the pocket of an army 
field jacket hanging in a closet, the 


ownershid of which jacket Watson ad- 
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mitted (and later denied), and in a dresser 
drawer in the bedroom, where Watson wes 


Slee ving. 


6. The finding of narcotics in the 
bedroom closet in a hat box containing a 
hat, which hat appellant admittec belonged 


to him. 


The »vrincidal disputed fact concerns the 
Statement allereciy made by arpellant, when the drop- 
erty inventory retuzn was being made out, that the 
narcotics found in the hat box belonged to appellant. 
Appellant vigorcusly 7enied making such a statement 
and the inventory xseturn, prevared at the time said 
statement was allegedly mace, describes the narcotics, 
not as belonging to appellant, but as being “recovered 
from hat box containing hat belonging to Leroy Wilson." 
The same inventory lists as belonging to Watson the 
narcotics found in Watson's »ants and coat pocket and 
the narcotics paravhernalia found in Watson's jacket. 
The inventory return likewise made no reference to 
appellant's alleged admission of ownershi> nor was 


any written statement obtained from a>snellant. 


On this record of facts, most of which are 


not in dispute, adpellant pro rocsed two instructions: 
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Proposed Instruction No. 1: 


"You are instructed that before ycu 
can convict defendant, you must find that 
he possessed the narcotics found in the 
hat box. You are further instructed that 
you can't infer this possesSion, but that 
the term is used as in everyday language 
and must be that control and ownershid 
which woulc eliminate all others from 
possessicr. This >ossession, lixe every 
other part of the Government's case, must 
be proven tc your satisfaction beyond 2 
reesonable doubt. Necessarily, the afore- 
mentioned Dossession must be a Knowing one.” 


Provosec Instruction No. 2: 

"Tae juty is instructed that the law 
requires in the instant action that physi- 
cal possession is essential in order to 
convict the derendant and that construc- 
tive rossesSsicn is not sufficient, as a 
matter of law." 


The Court, after hearing argument, cenied both >ropdosed 


instructions. 


It is! submitted that the above charges, in 
ube teats eh effect, ere a cerrect expression of the 
ee Furthermore, they or their equivalent were most 
certainly requitecd by the uncisputed facts of record 
which indicated the strong >ossibility of possession 
by someone other than appellant. The requested in- 
structions would have allowed the jury to consider 
whether or not narcotics which were not in the physical 
| 
With res>vect to Proposed instruction No. 1, it is con- 

ceded that there is divided authcrity on wnether >ossession 


must be exclusive. See Willsmen v. U.S. (1633), 286 PB. 
852, and Mullaney v. U.S. (1936), 82 F.2d 686. 
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Dossession of the appellant were, under all the circum- 
stances, sufficiently under appellant's cominion and 
control as to constitute vossession. Since the legis- 
lative presum>tion that the statute has becn vi lated 
Coes not arise until »ossession has been established, 
it does not seem a great burden on the Court to require 
that it give an instruction which svelis out the meaning 
of "nossession." The failure to grant this instruction, 
under the circumstances of this case, vermitted the 
jury to sveculete by inferring >ossession from facts 
which were clearly ambiguous and equivocal, and, this 
being a narcotics case, was highly »rejucicial to apd- 
péellant's rights. 

2. The District Court Erred in Failing 


Properly to Define "Possession" in its 
Charge to the Jury. 


The lower Court denied the request for instruc- 


tions anc stated (J.A. 64; R. 133): 


"But I will frame an instruction that 

leaves it to the jury to cetermine whether 

from the evidence they find this defendant 

hed actual or constructive ncessession of 

the narcotics in the case." 
Unfortunately for this appellant, tne Court neither em- 
bodied the subStance of anvellart’s »ronosed instructions 
in its charge nor dic it frame an instruction on actual 


or constructive Dossession. In its instructions to the 


jury, which covered 34 mages of the transcript, the 





“ge 


Court devoted only 23 vages to the varticuler charges 


themselves. Most of these 23 mages consisted of a 


verbatim reading of the two statutes. Nowhere does 


the lower Court attemot to ex>vlain what is meant by 
the all-im>ortant term “nossession."' The closest 
that the Court comes to such a discussion is in the 


following brief excervts: 


"Ana the law orovices that where rar- 
cotic drugs are found in the nossession of 
somedocy, that that >erson shall Se con- 
siderec guilty of having cealt with those 
drugs a:ter having been unlawfuJly brought 
into the country, the »>resum>tion being 
that they knew they were unlawfully brought 
into the country." (Emphasis su>>lied) 
(J.-A. 65; 2. 160) 


x * * 


"Now, then, it will be readily seen that 
the core of the whole thing is that the 
narcotic drugs be found in the »ossession 
of someone, anc it not beings ex>lained or 
shown that they did come from a >roperly 
stamped package used fcr legitimate drugs, 
and did not show that they were >roperly 
brought into the United States, not con- 
trary to law as is charged and the pre- 
Sumption being that they were unlawfully 
brought into the United States, unless 

they did show they were lawfully imported." 
TEmshasis suopliedé) (J.A. 65-66; R. 160) 


The law 1s reasonably clear that requested 
instructions do not have to be given in the identical 
language of the requests, but to the extent that facts 
justify a particular charge, it is equally true that 


the charge given by the Court should incorporate the 


law applicable thereto. For example, it is not error 
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to fail to charge that >vossession must be personal and 


exclusive when the actual charge is that »ossession 
means having the narcotics “in oneé'*s control anc under 
one's dominion." Mullaney v. U.S. (1636), 82 F.2¢ 638; 
see also Borgfeldt v. U.S. (1933), 67 F.2d 967. Further- 
more, it is not error to charge that, if narcotics were ~ 
found in the cGefendart’s >ossession by virtue of being 
located in a room occupied by defendant, such was »rima 
facie evidence of a violation of the statute when the 
Court also charged that, in determinins question of 
defendant's possession, the jury sheli consider all 

the circumstances, inclucing the fact, if found to be 
true, that other persons had access to defendant's 


room. Pierriero v. U.S. (1921), 271 F. 912. 


The charge as given in the »resent case was 
fatally defective. First, it utterly failed to in- 
corporate any cefinition cf the legal meaning of 
 ossession as “dominion or control" over the articles 
in question, cespite the existence of undisputed facts 
of record which made necessary such an inclusion. 
Second, the lower court, by its reveated insistence 
and emphasis on "possession by someone" courled with 
the confusing use of the plural pronour "they" ("they 


knew they were unlawfully brought into the country" 


* * * tunless they did show they were lawfully imported") 


conveyed to the jury strong imDlication that the 
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possession by some occupant of the apartment was 
possession by the appellant. Finally, it was error 


to charge that “where drugs are founc in the »ossession 


of somebccy, that that person shall be considered guiity 


of having dealt with these crugs, etc." (emphasis sud- 
plied). This is because the presumption in both 
statutes does not render mandatory the finding of 

guilt. On the contrary, in the one (26 U.S.C.A. $4704(a)) 
the absence of stam>s is only Drima facie evidence of 

a viclation by the »vossession of the narcotics; in the 
other (21 U.S.C.A. $174), it is vroviced that >vossession 
Shall be deemed sufficient evicence only to authorize 
conviction. As this Court pointed out in the Bates 
case, "Neither the statute nor the Court's instruc- 
tions to the jury, required a conviction from >roof 

of possession" (Bates v. U.S., sudra., D>. 59). Yet, 

in its charge to the jury herein, the lower ccurt, aside 
from its failure to give @ proper charge on the meaning 
of possession or on the avplication of said definition 
to the facts of record, charged that roof of possession 
required a finding of guilt against defendant. It is 
submitted, therefore, that the charge as given was in- 
correct, incomplete, anc thoroughly confusing. 


SER 


The Court's error in this resvect seems to have resulted 
from its understandable failure to comprehend argument of 
counsel (J.A. 23-35, 36-46, 54-64; R. 65-83, 85-103, 1138- 
133). In at least two instances, the holdings of cited 
ts are misdescribed. (J.A. 24-25, 56-58; R. 67-68, 121- 
1 
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The District Court's Errors Were not 
darmless but Were Highly Prejucicial. 

It has been held that a refusal to grant an 
instruction is reversible error “if, but only if, (1) 
it is not iself a correct charge, (2) it is not sub- 
stantially coverec in the main charge, anc? (3) it is 
on such a vital point in the case that the failure to 
Give it devrived cefendant of a defense and seriously 
dinseined its effective »resentation.” Pine v. U.S. 


(1943), 135 F.2d 353, 355. 


The Court's failure to grart the »roposed 
instructions and, more particularly, the errors and 
omissions in the charge as given concerned a "vital 
point" and were not harmless. When read in its 
entirety, the charge hac the effect of shifting to 
anvellant the burden of vroving his own innocence. 
Under the circumstances of this case, involving charges 
of narcotics violations, it is submitted that this was 
virtually tantamount to a direction that the jury find 
the defendant guilty. Such, of course, was highly 


ore judicial to advellant. 


Appellant made timely objection to tre Court's 
charge. When the lower Court, at the close of its 
instructions, inquired (J.A. 70; 2. 166): 

"Is there any charge other than those f 


have already passed u>don which counsel 
thinks I should give?" 
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. Counsel for appellant responded (J.A. 70; R. 167): 


"None other than has been indicated, 
Your Honor." 


When one reads the transcript containing the lengthy 
argument on appellant's proposed instructions (J.A. 
54-64; R. 118-133), as well as on the Government's 
offer of certain exhibits (J.A. 23-35; R. 65-83), it 
is clear that the lower Court was well aware of ap- 
pellant's grounds of objection to the charge as given. 
Appellant's objection to the charge as set forth above 
was in full compliance with the rules. See Rule 30, 


Federal Rules of Criminal Procedure. 


Assuming, arguendo, that appellant’s objec- 
tion was either not taken or was not in the form re- 
quired by Rule 30, it is submitted that the errors 
and omissions of the lower Court in its charge to the 
jury were so clear and so prejudicial that they may 
be considered by the Court on appeal. See Rule 52, 
Federal Rules of Criminal Prcecedure. It is well 
settled that although no exception is taken to the 
instructions as is required by Rule 30, “the failure 
of the Court to give an instruction on an essential 
point 1s plain error which may be noticed under 
Rule 52(b)." Schino v. U.S. (1953), 209 F.2d 67, 74, 
75. This stems from the duty of a Court in a criminal 


case to instruct on all essential points of law, whether 
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or not requested. Samuels v. U.S. (1948), 169 F.2d 787, 
792. See also Tatum v. U.S. (1951), 88 U.S.Ap»d.D.C. 


386, 389, and cases cited in footnote 4 thereof. 


CONCLUSION 


This Court has said that a jury trial "is 
supposed to safeguard our institution of fair trial 
by insuring impartiality. But of what value is an 
open mind if it does not know, with clear delineation, 
the issues upon which it is to pass judgment?" Williams 
v. U.S. (1942), 76 U.S.App.D.C. 299, 301. This ob- 
servation applies with especial relevance and force 
to the present case. The lower Court's refusal to 
charge as requested was error and the charge as 
given was incomplete, incorrect, and confusing. These 
errors and omissions deprived the appellant of sub- 
stantial rights and require reversal of the judgment 


of the Court below. 


Ae aie 


905 ‘American Security Building 
Washington 5, D. C. 
Counsel for Adpellant 
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QUESTIONS PRESENTED 


1. In a narcotics case where the appellant admitted owner- 
ship of the drugs at the time they were found in his hat box 
in a closet in his apartment, need the trial court instruct that 
under the statutes involved only physical and exclusive pos- 
session is sufficient on which to predicate guilt? 

2. Where appellant expressed no objections to the court’s 
instructions except as to its refusal to instruct that possession 
must be physical and exclusive, may he now raise objections 
to the charge which are foreign to his proposed instructions? 

3. If so, may not a proper charge under count one of the 
indictment sustain the judgment of the trial court? 

@ 





possession 

Il. The appellant failed to object to the instructions as given and 
therefore has no right to assert their invalidity on appeal. In 
any event the instruction given was proper and sufficient 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15191 


Leroy WILSON, APPELLANT 
Vv. 


Unitep States oF AMERICA, APPELLEE 


| APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


_ The appellant was charged in the first two counts of an in- 
- dictment filed March 17, 1959, with violation of Title 26, 
US.C. § 4704(a), and Title 21, U.S.C. §174 (narcotic stat- 
utes). Albert Watson was charged under the same sections in 
' counts three and four. He pleaded guilty prior to the appel- 
lant’s trial. 

_ Under the first count, appellant was charged with having 
| purchased, sold, dispensed and distributed, not in and from the 
_ original stamped package one hundred and twenty-two (122) 
_ capsules of a prgscribed narcotic drug. In the second count he 
_ was charged with facilitating the concealment and sale of the 
| same pr@scribed narcotic drug after having been imported, with 
| appellant’s knowledge, contrary to law (J.A. 1). Upon con- 
viction he was sentenced to a term of imprisonment for six 
years (J.A. 71). 

On February 13, 1959, at about 1:30 p.m., several officers 
' of the Narcotic Squad of the Metropolitan Police properly 
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executed a search warrant for the apartment in question at the 
address of 1620 Rosedale Street, Northeast (J.A. 8, 13, and 18). 
After knocking on the door, Officer Bonaparte replied to a ques- 
tion from within by identifying himself and stating his pur- 
pose. He then heard the sound of running feet, and after 
knocking again he forced entry (J-A.9). As the door opened 
he saw appellant running into another room and when he fol- 
lowed he found appellant hiding in a closet. 

A search of the apartment disclosed the presence of narcotic 
drugs and various devices for their use. Some drugs and para- 
phernalia were found in clothing belonging to Watson, and some 
paraphernalia was found on the furniture (J.A. 7). 

The narcotics which are the subject of this appeal were 
found’ by Officer Brewer in the closet of the rear bedroom. 
There he found in a hatbox 122 capsules of prohibited narcotics 
(government’s Exhibit 1A) (J.A. 13). Appellant admitted 
that the hatbox belonged to him and that these 122 capsules 
also belonged to him (J.A. 14, 17, 19, and 20). Appellant 
claimed ownership of the capsules while explaining that one 
Charles K. Harvy was a friend who leased the apartment to the 
appellant and therefore had no connection with the narcotics 
(J.A. 20). Appellant was found in possession of a key to the 
front door (J.-A. 20). . 

The appellant testified about the entry of the police and 
his attempt to hide in the closet. He also admitted owner- 
ship of the hat, but denied ever claiming ownership of any 
narcotics (J.-A. 47-51). He also admitted that he had lived 
in the apartment since December 23, 1958 (J-A. 47). He of- 
fered no explanation of how the 122 capsules came to be in 
his hatbox, nor did he deny prior knowledge of their presence 
in the hatbox. 

Appellant requested the court to instruct that the jury 
must ‘find the appellant possessed the narcotics in question 
exclusively, and that the possession must be physical and not 
constructive (J.A. 54). The court denied this request (J.A. 
63) and instructed the jury in terms of each statute (J.A. 
64-66). 





3 
STATUTES INVOLVED 


_ Title 26 US.C. § 4704(a) provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid stamps 
from narcotics drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose pos- 
session the same may be found. 

Title 21 U.S.C. § 174 provides: 

Same: penalty: evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported or brought into the United States contrary to 
law, or conspires to commit any of such acts in viola- 
tion of the laws of the United States, shall be imprisoned 
not less than five or more than twenty years and, in 
addition, may be fined not more than $20,000. For a 
second or subsequent offense (as Code of 1954), the 
offender shall be imprisoned not less than ten or more 
than forty years and, in addition, may be fined not more 
than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless- the 
defendant explains the possession to the satisfaction of 
the jury. 

_ Rule 30, FR. Cr. P. provides: 

Instructions.—At the close of the evidence or at such 
earlier time during the trial as the court reasonably 
directs, any party may file written requests that the 
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court instruct the jury on the law as set forth in the re- 
quests. At the same time copies of such requests shall 
be furnished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall in- 
struct the jury after the arguments are completed. No 
party may assign as error any portion of the charge or 
omission therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly the 
matter to which he objects and the grounds of his objec- 
tion. Opportunity shall be given to make the objection 
out of the hearing of the jury. 


SUMMARY OF ARGUMENT 
I 


The trial court need not have given the requested instruc- 
tions since the law is clear that constructive possession and 
joint possession of narcotics is sufficient to convict under the 
offenses charged. Moreover, appellant was shown to be in 
possession of the contraband for it was found in the apartment 
where he lived, in his hatbox, located in a closet. In addition 
he admitted ownership of the drugs when they were discovered. 


II 


The appellant’s sole objection to the instructions by the trial 
court was its refusal to grant his proposed instructions. He at 
no time requested amplification or explanation of the charge 
as given. Hence, he is precluded from raising this issue on ap- 
peal under Rule 30, F.R.C.P. However, the charge to the jury 
was proper in that it was given in terms of the statutes with 
proper explanation and with proper prerogatives left to the 
jury 


Even if there was plain error in the instructions, the instruc- 
tion containing the asserted error was directed to count two of 
the indictment and appellant’s conviction under count one was 
proper and sufficient to sustain the sentence imposed. 





ARGUMENT 
I. The court properly denied appellant’s proposed instructions 


(a) Constructive possession 


Appellant asserts that the court should have instructed that 
constructive possession of the contraband is insufficient to form 
the basis for a conviction and that the government must prove 
“physical” possession. Such an instruction is not a proper 
statement of the law, for possession, other than physical or 
actual, has repeatedly been held sufficient. 

Appellant relies strongly upon Jackson, supra, note 1, by 
stating that this court “declined to approve” a charge defining 
possession as actual and constructive (Br. 10). Such was not 
the holding of this court in Jackson. In the Jackson case it 
was alleged that “the trial court erred in instructing that actual 
physical possession is not essential and that constructive pos- 
session is sufficient”. This court held as to this alleged error: 
“We find no error in the presentation of the case to the jury 
on these two counts * * *”.” Contrary to appellant’s asser- 
tion the charge given in the Jackson case (Br. 10), was the one 
to which this court directed its finding of “no error’. There- 
fore, the principle for which it stands supports the govern- 
ment’s contention that appellant stands properly convicted. 


1 Jackson v. United States, 94 U.S. App. D.C. 71, 214, F. 2d 240 (1954) 
cert. denied, 347 U.S. 102 (1954) (Close association with peddler, operation 
by both from appellant’s house and presence of marked money in appellant’s 
house held sufficient for conviction on constructive possession instruction.) ; 
Rosenberg v. United States, 13 F. 2d 369, 370 (9th Cir. 1926) (Although one 
defendant denied and the other admitted possession of the drugs in the 
former’s room, evidence was sufficient to show “both defendants had pos- 
session”.) ; Robinson v. United States, 53 App. D.C. 96, 288 Fed. 450 (1923) 
(Drugs found outside appellant’s house, under a strip of weather boarding 
held, tended to prove possession.) ; Williams v. United States, 55 App. D.C. 
239, 4 F. 2d 482 (1925) (Where companion made sale, circumstances showed 
drugs were in the possession of Williams.). See also: Mullaney v. United 
States, 82 F. 2d 688 (9th Cir. 19386) ; Rosenberg v. United States, 143 F. 2d 
483 (2d Cir. 1943), and Grigg v. United States, 104 U.S. App. D.C. 308, 262 
F. 2d 20 (1958) (according to government’s brief, appellant took money for 
purchase of drugs and aided in purchase arrangements, but was never 
shown in actual possession). 

* These counts charged the same violations as in the instant case. 
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Appellant also relies upon Collins v. United States, 101 US. 
App. D.C. 160, 247 F. 2d 566 (1957) for rejection of the con- 
structive possession theory. However, in Collins this court 
ruled only on sufficiency of the evidence and noted that from 
the facts appellant was not in a position to have possessed the 
drugs since the bottle was found behind a door from where 
appellant was standing and thus he could not have dropped 
it. Moreover, the other person standing there apparently 
dropped it and appellant’s explanation of his presence was 
equally consistent with innocence. This court did not reject 
the constructive possession theory as appellant asserts. A 
distinction also exists between Pierriero v. United States, 271 
Fed. 912 (4th Cir. 1921) and the instant case. In the case at 
bar appellant admitted ownership of the 122 capsules (while 
bis co-defendant Watson admitted ownership of other drugs), 
and in Pierriero the appellant denied ownership of the handbag 
in which the drugs were found. This same distinction exists 
in (Earnest) Jackson v. United States, 102 US. App. D.C. 
109, 250 F. 2d 772 (1957). Moreover, in the case at bar ap- 
pellant also admitted that he rented the apartment (J.A. 20) 
and lived in it (J.A. 47), while in the Earnest Jackson case 


appellant was a visitor with no apparent knowledge of the 
presence of contraband. 


(b) Exclusive possession 


Appellant further asserts that the court should have charged 
that appellant’s possession of the contraband must have elimi- 
nated possession of all others. This contention is likewise in- 
correct. In Mullaney v. United States, supra, note 1, a case 
similar to this one in that the appellant admitted ownership of 
the “junk” (narcotics), the court recognized and approved 8 
theory of joint possession. The same was held in Rosenberg 
v. United States, supra, note 1, and in Pierriero v. United 
States, supra, cited by appellant. Appellant also cites Borg- 
feldt v. United States, 67 F. 2d 967 (9th Cir. 1933) but that 
case held that it was not error to refuse the charge that posses- 
sion must be “personal and exclusive”. Thus, this case also 
supports the government’s assertion of propriety in the 
conviction. 
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It is, therefore, seen that neither constructive possession, nor 
non-exclusive possession were available defenses to appellant. 
Therefore, his theory under Pine v. United States, 135 F. 2d 
353, 355 (5th Cir. 1943) (Br. 19) that refusal of the requested 
charges deprived appellant of a defense, is without benefit to 
him. Moreover, he was clearly shown to be in possession of the 
drugs for they were in his hat, in his closet and he admitted 
ownership of both. Such facts clearly show what is com- 
monly known as possession (i.e., dominion and control). 


II. The appellant failed to object to the instructions as given 
and therefore has no right to assert their invalidity on 
appeal. In any event the instruction given was proper and 
sufficient. 


Appellant asserts that his trial counsel preserved his right to 
complain of the court’s charge when he replied to the inquiry 
of the trial judge, directed toward any objection to the charge 
as given. Thereply was: “None other than has been indicated, 
Your Honor” (J.A. 70). He asserts that the lower court was 
well aware of the grounds for objection because of the lengthy 
argument on the proposed instructions. A review of this argu- 
ment and the proposed instructions fails to give rise to this 
conclusion. The only kind of possession on which appellant de- 
sired instruction was actual physical possession and exclusive 
possession. At no time before or after the charge was the court 
asked to amplify its charge on possession. Possession is not 
a term of art requiring finite analysis. It is a word commonly 
used and understood by most lay people. Particularly is this 
true under the facts of this case when appellant claimed own- 
ership of the drugs, and they were found under such circum- 
stances that dominion and control was the very essence of his 
claimed ownership. It would therefore appear that “plain 
error” fails to exist also. In addition the other criticisms now 
advanced by appellant (that the charge was confusing and that 
it required a verdict of guilty) were not called to the attention 
of the court and likewise cannot now be raised on appeal. Rule 
30, F.R.Cr.P, Villaroman v. United States, 87 U.S. App. D.C. 
240, 184 F.2d 261 (1950). If these criticisms were valid the ap- 
pellant’s trial counsel would certainly have realized their im- 
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portance, for he exercised extreme diligence with respect to the 
charge and was satisfied with it except as to the refused 
instructions. 

The trial court instructed in terms of the statutes and then 
paraphrased their terms by way of explanation. This manner 
of instructing on the law has been approved in this type of case 
by this court in Bates v. United States, 95 US. App. D.C. 57, 
219 F. 2d 30 (1955) where this court noted that “The trial 
court instructed the jury both by quoting from the statutes 
and by clear and accurate paraphrasing”. See also United 
States v. Moe Liss, 105 F. 2d 144 (2d Cir. 1939). 

The fact that the court’s charge was phrased in abstract 
terms did not appear to confuse the jury or prejudice the ap- 
pellant, for if it had counsel would certainly have objected at 
the time. The issue was clearly drawn: The 122 capsules of 
heroin were found in appellant’s hat box in his apartment; 
according to the police he admitted ownership of the drugs; 
appellant denied admitting ownership of the drugs, and more 
significantly offered no explanation as to how the drugs came 
to be in his hat box. The charge as a whole put this issue 
before the jury clearly and without confusion. Considering the 
general aspects of the charge, including the credibility of wit- 
nesses’ portion, the charge appears to be a proper one. The 
jury was justified under the circumstances in finding possession 
in the appellant and his guilt from the instructions as given. 

Nor does the fact that the court used the word “shall” im its 
instruction under the second count prejudice the appellant 
(Br. 18). What appellant is really saying is that the court 
instructed that there was a conclusive presumption of guilt 
from possession of the contraband. But from a reading of the 
complete charge on this subject (J.A. 65-66) it is quite ap- 
parent' that the jury was instructed under count two that the 
accused must explain his possession to shift its onus from him. 
This duty to explain was brought to their attention no less than 
four times within that portion of the instruction. Thus it 
would seem that the charge did not “render mandatory the 
finding of guilt” (Br. 18). To the contrary, the court also told 
the jury that “it is the possession of such drugs in the absence 
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of these proper explanations which justify the conviction of a 
person under either one or both of these counts * * *”. 

This court has pointed out that in criminal cases where the 
law governing the case is expressly in a statute the court in its 
charge should use the language of the statute. Maynard v. 
United States, 94 U.S. App. D.C. 357 215 F. 2d 336 (1954). 
It is therefore submitted that the instruction complained of 
now for the first time was proper in view of the language of the 
statutes here involved. 

Assuming, however, that there was plain error in that portion 
of the court’s instruction appellant now finds obnoxious, it 
must be observed that such instruction was particularly limited 
to count two of the indictment (21 U.S.C. 174). Under count 
one (26 U.S.C. 4704(a)), the court, as in Bates v. United States, 
supra, instructed in terms of the statute and then “by clear 
and accurate paraphrasing” explained its meaning (J.A. 64). 
It would therefore appear that the court’s instruction under 
count one of the indictment rendered conviction thereunder 
proper and therefore sufficient to sustain the sentence imposed. 
Claassen v. United States, 142 U.S. 140 (1891), Hirabayashi 
v. United States, 320 U.S. 81 (1943), Robinson v. United States, 


93 US. App. D.C. 347, 210 F. 2d 29 (1954). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the lower court be affirmed. 
Ottver GascH, 
United States Attorney. 
Cart W. BELcHeR, 
Franx Q. NEBexker, 
Assistant United States Attorneys. 
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